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During  the  Firfl  and  Second  ScHions  of  the  Fourteenth 
Parliament  of  Great  Britain,  15  &  16  GEO.  HI. 


bY     THE     RIGHT     IIONOURARLS 
»  Y  L  V  E  S  T  I.  R     D  O  L*  G  L  A  S, 

I,  o  n  I)  ^r;  L  E  N  n  i:  k  v  r  n. 


Mail  n  lei  (rlbuniui  ne  doiveni  pas  ctre  fixei,  l«i  jogemeni  dcivent  Tctr* 
4  un  tcl  poinr,  qu'ilt  ne  Tulent  jamali  qu'un  tcxte  piccit  de  la  i oi.  S'iii  c(oieoc 
une  opinion  pariiculirrc  du  jii|ie»  on  vivroit  dun  la  focictc  Tim  f^jvuir  pri- 
ctfemeot  lea  cni;agement  que  Too  y  cootradc— L'Efpiit  dca  Lois,  Uv.  li.  c  6. 

Quod  nrquc  inflc^i  gratii|  ncqut  pcffringi  potcotia,   neque  adttitvari  peel- 
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The  Committee  was  cliofen  on  Friday  the  loth   of 
March,  and  confifted  of  the  following  Gentlemen, 

Sir  John  Hynde  Cotton,  Bart.  ^ 

Chairman.     ------ 

Sir  George  Cornwall,  Bart.       -  - 
George  Bridges  Brudenell,  Efq. 
Sir  Matthew   White  Ridley,  Bart. 

Francis  Page,  Efq.    -     -     -     -  - 

William  Drake,  jun.  Efq.    -    -  - 

Sir  Francis  Vincent,  Bart.    -     -  - 

Vifcount  Wenman,        -     -     -  - 

Richard  Bcnyon,  Efq.     -     -     -  - 

Hon.  James  Murray,      -     -     -  - 

Rowland  Holt,  Efq.        -     -     -  -     ^ 

John  Tempeft,  Efq.        -     -     -  -     ^ 

John  Darner,  Efq.    -     -     -     -  • 

Nominees. 

Of  the  Petitioner Sy 

George  Johnftone,  Efq.       -     -  - 

Of  the  Sitting  Member^ 

B amber  Gafcoyne,  Efq.       -     -  - 

Petitioner  s' 

Philip  Yorke,  Efq.  and  Francis  Cuft,  Efq. 
Richard  Johns,  jun.  alderman,  and  Matthew  Wills,  Richard 
Johns,  Edmund  Johns,  Richard  Penhall,  and  Williams 
Rogers,  freemen  of  Hellefton. 

Sitting  Members, 
The  Ri'^ht  Hon.  Francis  Godolphin  Osborne,  commonly 
called  the  Marquis  of  Carmarthen,  and  Francis  Oweng 
Efq. 

Counsel, 

For  the  Petitioners, 

Mr.  Lee,  Mr.  Morris. 

For  the  Sitting  Members, 

Mr.  Mansfield,  Mr.  Bearcroft;  and,  the  fecond  day,  Mr, 

Bullcr,  (in  Mr.  Bcarcroft's  abfence.j 
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THE 

CASE 

Of  the  BOROUGH  of 

HELLESTON. 

0\  Saturday,  the  nth  of  March,  the  Com- 
mittee l)eing  met,  the  two  petitions  were 
read,  containing  Ipecial  allegations  oi  the  principal 
part  of  the  following  faifls,  which  were  all,  cither 
proved,  or  admitted,  on  the  trial  of  the  caufe. 

Hcllcfton  is  a  borough  by  pre/crlpricrty  and  alfo 
by  a  charter  of  the  27th  of  Queen  Elizabeth, 
confirmed  by  another  of  the  i6th  of  Charles  the 
Firft. 

By  thofe  charters,  the  corporation  was  to  confift 
of  a  mayor,  four  aldermen,  and  an  indefinite  num- 
ber of  freemen.  The  freemen  were  to  be  clc*ftcd 
out  of  the  inhabitauts^  by  the  mayor,  aldermen,  and  [^1 
commonalty y  or  the  major  part  of  thcmj  the  alder- 
men, by  the  m.^yor  and  aldermen,  out  of  the  free- 
men \  the  mayor,  by  the  freemen,  out  of  two  alder- 
men, to  be  nominated  by  the  mayor  and  aldermen. 
The  rif^ht  ofclcdilon  of  burgclics  to  fcrvc  in  Par- 
liament has  conftantly  been,  in  the  mayor  and  ccm^ 

B  a  pionaiiy, 
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CASE    IV. 

mcnalty,  which  has  always  been  underftoocJ  to  mean, 
the  mayor,  aldermen,  and  freemen  only. 

{^  There  is  no  determination  of  the  Houfe  of 
the  right  of  election,  but  it  was  admitted  to  be  as 
juftftated.)* 

Almofl  ever  lince  the  time  when  the  charter  of 
Queen  Elizabeth  pafled,  notwithftanding  the  pro- 
vifion  there  made,  the  mayor  and  aldermen  had 
alTumed,  and  exercifed,  the  exclufive  power  of 
electing  freemen,  and  the  commonalty  had  never 
had  any  fhare  in  it. 

In  Eafter  term,  1769,  two  informations-}-,  in  the 
nature  of  Q^iw  Warranto^  were  exhibited  in  the  court 
of  King's  Bench,  againfk  feveral  perfons  of  the 
borough,  to  fhew  by  what  authority  they  claimed 
to  be  freemen,  having  been  elecffced  witlK)ut  the 
concurrence  of  the  commonalty.  In  their  plea,  they 
infifted  on  a  bye-law,  not  then  exifhing  in  writing, 
by  which  the  right  of  eleding  freemen  was  re- 
flrained  to  the  mayor  and  aldermen.  The  profe- 
cutor  replied  to  this  plea,  denying  the  matter  of 
the  bye-law,  and  other  fadls  alledged  in  it ;  and 


*  [Dec.  10,  1660.  The 
Committee  of  Privileges  and 
Eledlions  reported  (on  a  re- 
commitment, and  in  confirma- 
tion of  their  former  report  of 
Nov.  7,)  that  it  appeared  to 
them>  **  That  the  mayor  and  i)i- 
habitants  at  large  have  the  right 
of  eleftion;"  and  that  theper- 
fon  having  the  greater  number 


of  the  votes  of  the  faid  inha- 
bitants at  lar£e,  was  duly  eled- 
ed.  But  the  quciiion  being  put 
in  the  Houfe,  it  was  difagreed 
to.  Journals,  vbl.  8.  p.  203. 
col.  1.] 

i  [Rex  'V.  Hohlyn  and 
others,  and  Rex  v.  Head  and 
others.] 

lifues] 
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iflucs  being  joined  thereon,  one  of  the  caufes  was 
tried  at  the  fummer  aflizes  for  Cornwall,  in  1769, 
by  a  lj)ecial  jury,  wiien  a  verdi<ft  was  found  for  the 
defendants  on  all  the  illues  :  but,  in  Michaelmas 
term  of  the  fame  year,  the  court  was  moved  for 
Jeave  to  enter  up  judgment  againfl  the  defendants, 
notwithflanding  the  verdi<fl,  the  profecutor  con- 
tending that  the  bye-law,  on  which  they  had 
founded  their  title,  was  repugnant  to  the  charters, 
and  void.  The  court  were  of  that  opinion,  and 
judgment  was  entered  up  accordingly.  The  pro- 
fecutor then  moved  for,  and  obtained,  leave  to 
withdraw  his  replication  in  the  other  caufe,  and, 
having  inftead  thereof  demurred  to  the  plea  of  the 
defendants,  judgment  of  oufter  was  pronounced  [6] 
againft  them.  From  thefe  judgments,  writs  of 
error  were  brought  in  the  Houle  of  Lords,  and  the 
judges  being  called  in,  one  ot  the  caules  was  argued 
by  counlcl,  after  which  the  judges  delivered  their 
opinion,  **  That  the  eledlion  of  trecmen  could  not 
**  be  exerciied  by  the  mayor  and  aldermen  exclu- 
'*  live  ot  the  commonalty."  On  this  the  judgment 
of  the  Ring*s  Bench  was  alHrmed*. 

By  thele,  and  other  profecutions  of  the  fame 
fort,  judgment  of  ouller  was  obtained  againft  all 
the  Hicmbers  of  the  corponitlnn  cvic-nt  two  alder- 
men and  eight  freemen. 

By  the  (latute  of  the  9th  of  Anne,  cap.  20.  fc6V, 
/J.,  a  difcreiionary  poivcr  is  veiled    in  the  Court  of 

•  [^r^uVs  Cafes  in  Parliatnent,  vol.  6.  p.  51 1.] 

3   J  King'l 


i  CASE     XIV/ 

King's  Bench,  to  give  leave  to  exhibit  inforrna* 
lions  in  the  nature  of  quo  'warranto  by  the  olficer  of 
the  court,  at  the  inftance  of  private  profecutors, 
or  (as  they  are  called  in  that  kind  of  criminal  pro- 
ceeding) relators.  About  ten  or  twelve  years  ago,* 
the  court  thought  proper  to  eftablifh  a  rule  to 
r^]  guide  their  difcretion,  by  refolving  never  to  grant 
informations  againfl  any  corporator  who  had  been 
in  pofTeflion  of  his  franchife  tvv^enty  years,  or  up- 
wards. 

An  information  had  been  moved  for  ae;ain{l 
Hugh  Rogers,  one  of  the  two  remaining  aldermen, 
and  a  rule  granted  to  (hew  caufe  why  fuch  infor- 
mation fliould  not  be  allo,w^ed;  but  in  the  interval 
between  granting  the  rule  and  the  time  appointed 
for  fliewing  caufe,  the  twenty  years,  during  which 
he  had  pofleffed  the  franchife  of  a  freeman,  were 
completed.  The  court  therefore,  in  compliance 
with  the  above  rule,  would  not  grant  the  infor- 
mation. For  the  fame  reaion  informations  could 
not  have  been  obtained  againfl:  any  of  the  other 
nine  remaining  corporators,  they  having  all  been 
freemen  defa5l0y  (though  eleded  according  to  the 


• 


\yW\swzsin\.\itWinchelfea  **  that  they  would  Hrtiit   their 

Cafesy,    M.  7.  G.    3.  4.  Burr.  "  own  difcretion   in    granting 

1962.     Snce  the  firil  edition  of  *'  applications  of  this  nature  to 

this  work,  viz.  E.  31.  G.  3.  in  "  fix  years,  beyond  which  time 

the  cafd   of  Rex  v.  Dickitiy  4  "  they  would  not,    under  any 

Term   Rep.   p.  282.  284.  the  *'  c 'rcum (lance s,  fufFer  a  party 

Court  of  B.  R.  have  narrowed  "  who   had    been    fo  long   in 

the   time  much  more,  having  **  polfelTion  of  his  franchife,  to 

laid  it  down  as  a  general  rule  "  bedillurbed."] 
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uHigc  now    determined   to  be    illegal)  for   above 
twenty  years. 

An  information  was  cxliibitcd  againft  Richard 
Johns,  the  otiier  remaining  alderman,  for  ufurping 
the  office  of  mas  or. 

Such  being  the  ftatc  of  the  borough,  a  petition 
was  prefented  to  the  King  in  Council  in  November 
1772,  from  fevcral  merchants,  tradefmcn,  free- 
holders, and  inhabitants  oi  Hcllellon,  in  which 
Thomas  Glynn  and  Thomas  Wills,  two  o\  the  ten 
remaining  corporators,  joined  ;  dating  the  twocliar- 
lers,  and  the  facts  juil  mentioned,  and  alledging, 
that  the  corporation  was  totally  diJiJiolved\  praying 
therefore  fuch  relief  as  (hould  be  thought  fit. 

This  petition  was  referred  to  a  Committee  of 
the  Privy  Council,  and  by  them  (19  Dec.  1772) 
to  the  Attorney  and  Solicitor  General;  who  were 
attended  by  counfel  both  on  the  part  of  the  peti- 
tioners, and  on  behalf  of  the  major  part  of  the 
fubfiding  corporators,  who  had  entered  a  caveat 
againft  the  petition. 

The  Attorney  and  Solicitor  General  reported 
(i  March  1773)  the  fads  which  have  been  ftated, 
and  that,  fince  1770,  there  having  been  only  two 
aldermen  de  faHoy  and  none  but  freemen  defaffo^ 
and  no  mayor,  a  queftion  was  then  depending  in  the 
Court  of  Ring's  Bench  (in  I  he  caufe  againft 
Richard  Johns)  whether  the  corporation  was  dif- 
folvcd  on  that  account,  or  whether  it  might  not 
continue  itfelf  by  openuion  of  the  ftatutc  of  the 
1  ith  of  GcorjTc  the  Firft.      Upon  the  wliolc  mat- 

J'  4  icr, 
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ter,  they  gave  their  opinion,  that  it  would  be  inex- 
pedient to  advile  the  King  to  conlider  the  corpo- 
ration as  diflblved,  or  to  grant  a  new  charter,  while 
a  competent  number  of  freemen  held  their  places 
infa5i,  and  unqucflioned  by  any  judicial  procefs^ 
and  while  it  remained  in  fufpence  in  a  court  of 
juflicc,  whether  the  corporation  mi^ht  not  continue 
itjelf  by  courfe  of  lazv.- 

Afterwards,  in  Eafter  term  1773,  the  caufe  al- 
luded to  was  decided,  and  judgment  given  againft 
Richard  Johns;  and,  in  the  month  of  June  of  the 
fame  year,  Hugh  Rogers,  the  other  alderman,^ 
died. 

The  corporation  then  confifled  of  only  one  ak 
derman  and  eight  freemen,  and  there  was  no 
mayor. 

On  this  change  of  circumftances,  the  agent  for 
thofe  who  had  petitioned  in  November  1772,  pre* 
fented  to  the  Lords  of  the  Committee,  a  new  pe- 
fio]  tition,  ftating  the  alterations  which  had  taken 
place,  and  that  he  was  advifed  that  the  corporation 
was  totally  and  ahjolutely  dijjhlved^  and  incapable  of 
preferving  or  continuing  itfeif,  and  could  never 
he  revived  or  regain  a  legal  exijience^  unlefs  the  King 
JJiotdd  think  proper  to  grant  a  new  charter  of  incorpo- 
ration. 

3  July  1773,  this  petition  was  alfo  referred  to 
the  Attorney  and  Solicitor  General,  and  they  were 
attended  by  counfel  for  the  petitioners,  and  by  the 
fohcitor  for  thofe  who  oppofed  the  petition. 

10   Auguft   1773,  they   reported   the  ftate   in 

whicl\ 
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which  the  corporation  was  at  that  time;  that  they 
were  o{  opinion,  ///j///  could  no  longer  ccntinue  itfelf\ 
and  I  hat  it  would  be  proper  to  ad  vile  the  King  to 
grant  a  new  charter. 

U;;on  this  report,  the  agent  for  thofe  who  foHci- 
ted  a  new  charter  presented  another  petition  to  the 
King  in  Council,  praying,  on  their  behalf,  that  cer- 
tain aherations  from  the  charter  of  Queen  Ehza- 
bctlj,  tlat^'d  in  a  paper  annexed  to  the  {petition  (A) 
might  be  introduced  into  the  new  charter. 

lii  November  1773,  a  petition  was  presented  to      [11] 
the  King  in  Council  from  twenty-fix   inhabitants 
of  tiic  borough  of  Mellefton,  praying  to  be  made 
members  of  the  corporation,  if  anew  cliartcr  ihould 
be  granted. 

At  the  fame  time,  Matthew  Wills  one  of  the 
freemen  (on  behalf  of  himfeif,  of  Ricliard  Johns 
the  alderman,  of  the  otlier  four  petitioners  in  the 
fccond  petition  prefented  to  tiie  Houfe  of  Com* 
mons  (i)  and  of  a  fifth  freeman,  fince  dead,  be- 
ing feven  out  of  the  nine  remaining  corporators), 
prefented  a  petition  to  the  King  in  Council,  fet- 
ting  forth,  tiiat  the  proceedings  in  order  to  obtain 
a  new  charter  tended  to  injure  the  rights  of  tiic 
members  of  the  old  corporal  ion,  ami  praying  that 
the  Attorney  and  Solicitor  General  might  be  or- 
dered to  review  their  two  former  rejx^rts,  and 
ihat  he  and  the  other  perions  on  whoie  behalf  he  ^ 

petitioned,    mi^ht     be     heartl     by    their    counfcl 

(1}  /'/Vr  LIA  of  the  Coqamliicf ,  it^./u^ra, 

on 
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on  tliofe  reports,  and  againfc  the  original  peti- 
tion. 

19  November  1773,  thefe  two  laft-mentioned 
petitions  were  referred  to  a  Committee  of  the  Privy 
Coimcil. 

[12]  17  January  1774,  the  petition  of  the  agent  for 

thofe  who  foUcited  the  new  charter  was,  by  the 
Committee  of  the  Privy  Council,  referred  to  the 
Attorney  and  SoHcitor  General,  who,  on  the  26th 
of  the  fame  month,  were  attended  by  counfel,  both 
on  the  part  of  the  original  petitioners,  and  for  the 
aldermen  and  fix  corporators  who  oppofed  the  new 
charter;  and,  on  the  9th  of  May  following,  they 
reported  their  opinion,  as  before,  that  it  would  be 
expedient  and  jufh  for  his  Majeily  to  grant  a  new 
charter  on  the  general  plan  of  that  of  Queen  Eli- 
zabeth, but  with  fome  of  the  additions  and  varia- 
tions which  had  been  propofed  (B).  The  pro- 
pofed  alterations  of  which  they  approved  were 
flatcd  in  their  report,  and  two  of  them  wxre, 

"  That  the  freemen  who,  notwithflanding  the 
"  charter,  had,  by  the  ufage,  been  excluded  from  a 
"  fhare  in  the  eledion  of  new  freemen,  fliould  be 
"  exprefsly  excluded  by  the  new  charter.     And, 

"  That,  by  the  new  charter,  a  competent  number 
"  of  fit  perfons  fliould  be  appointed  freemen.'* 

[13]  They  ftated,  that  the  former  of  thcfe  two  altera- 

f  tions  had  been  ftrongly  oppofed. 

12  May,  1774,  the  agent  for  the  Alderman  and 
five  burgelfes,  opponents  of  the  new  charter,  (the 
fixtlv  having  died  about  this  time,)   being  a  majo- 

ritv 
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fity  of  fix  to  two  of  the  eight  now  fuhfifting  cor- 
porators, prcfcntcd  a  petition  to  the  Committee  of 
the  Privy  Council,  praying,  that  they  miglit  be 
heard  by  their  counfcl  againft  fuch  of  the  devia- 
tions from  the  old  charter,  recommended  by  the 
Attorney  and  Solicitor  General,  as  they  conceived 
to  be  injurious  to  thcirjufl  rights  and  privileges. 

28  May,  the  Lords  of  the  Committee  took  un- 
der confidcration  the  iaft  Report  of  the  Attorney 
and  Solicitor  General,  and  the  laft-mentioncd  pe- 
tition, and,  having  heard  counfel  on  both  fides, 
reported  to  the  K.ing,  that  tliey  were  of  opinion, 
that  a  new  charter  fliould  be  granted  with  the  al- 
terations recommended  by  the  Attorney  and  Soli- 
citor General. 

I  June,   the  King  in  Council  approved  of  the 
report  of  the  committee  of  the  Privy  Council,  and 
ordered,  that  the  Attorney  and  Solicitor  General      [14] 
Ihould   prepare  a  new   charter  in  conformity  to  their 
report, 

I S  Au^ufl,  the  Lord  Priv7  Seal,  afllfted  by  the 
Chiet  baron  of  the  Exchequer,  having  heard  coun- 
lel  on  both  iides,  ordered  the  privy  feal  to  he  aC 
lixed  to  the  new  charter: 

And,  on  the  3d  of  September,  the  Lord  Chan- 
cellor, with  wiioni  a  caxeat  had  been  entered,  heard 
counlel  on  both  Iides,  and  ordered  the  great  feal  to 
be  atFixed  to  the  charter,  which  accordingly  bears 
date  the  3d  of  September,  1774. 

In  the  recital  thereof,  it  is  laid,  "That  thecor- 
**  poration  15  new  in  dungtr  of  bting  diJjolvcA -xw^ 

••  incapable 
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"  incapable  of  continuing  itfelf,  or  of  exercifing 
*'  and  enjoying  any  of  its  liberties  and  fi'anchifes;" 
and  this  expreffion  was  fubflituted  in  place  of 
words  importing,  that  it  was  dijjblved^  in  confe- 
quence  of  the  arguments  of  counfel. 

A  mayor,  four  Aldermen,  and  thirty-one  free- 
men, including  the  mayor  and  aldermen,  were  ap- 
pointed nominatim  by  this  charter.  Richard  Johns 
[i ']  w^as  made  an  alderman,  and  the  other  feven  re- 
maining corporators  of  the  old  body  wxre  ap- 
pointed among  the  new  freemen. 

The  charter  was,  on  the  8th  of  September,  de- 
livered to  Thomas  Glynn,  Efq.  the  new  mayor, 
who  accepted  it,  and,  on  the  9th,  ilTued  notices 
feverally  to  all  the  new  corporators,  requiring  them 
to  meet  on  the  12th,  in  order  to  accept  the  charter 
and  the  offices  to  which  they  were  thereby  named. 
Accordingly,  in  confequence  of  thofe  notices,  they 
met  on  the  1 2th,  and  all,  but  the  fix  old  cQrporatorSy 
petitioners  to  the  Houfe  of  Commons,  accepted 
the  charter  and  their  offices,,  and  took  the  oaths. 
Each  of  thofe  fix  feverally  read  a  proteji  agahift  the 
charter y  and  refufed  to  accept  or  adl  under  it, 

On  Sunday,  the  25th  of  September,  the  corpo- 
ration met  for  the  choice  of  a  mayor  (the  Sunday 
before  Michaelmas  being  the  day  fixed  for  that 
purpofe  both  by  the  old  and  new  charters)  and 
John  Rogers^  Efq.  was  eledled.  The  fix  protcfling 
freemen  did  not  attend  at  this  elc6tion. 
ri6]  ^ihe  precept  for  the  eledlion  of  members  of  Par- 

liament was  fent  by  the  flieriff/6'  Mr.  Rogers,  who 

gave 
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gave  notice  that  the  clcAion  would  be  on  the  i  ith 
of  Odober. 

On  the  clay  of  clcdion,  the  precept  being  read 
by  Mr.  Rogers  as  mayor,  all  the  new  members  of 
the  corporation,  but  the  fix  who  had  refufcd  the 
charter,  voted  for  the  two  fitting  members.     The 
fix,  after  protefting  again  (I  the  legality  of  Rogers 
ading  as   prcfiding  otHcer,  gave  their  votes  at  hh 
poll   for   Mr.  Yorkc  and  Mr.  Cuft.     They  after- 
wards proceeded  by  theml'clves  to  make  an  elctftion 
of  thofc    two  gentlemen.      Richard    Johns  there 
aded  as  prcfiding  ofliccr,  and  made  a  return  which 
was  delivered  to  the  flicrltf.     Rogers  alfo  made  a 
return  of  the  fitting  members,  which  he  annexed 
to  the  precept,  and  delivered  to  the  flieriff.    Joiin's 
return  was  firll  received;    but  the  flicrifl',  having 
taken  tlie  advice  of  counfcl  (Mr.  Serjeant  Davy  and 
Mr.  Bullcr^  annexed  the  return  made  by  Rogers 
to  the  writ,  and   Tent  it  by  his  agent  to  the  clerk      ^ 
of  the  crown.     He  alfo  fent  him  the  other  return      •-   '  ^ 
by  his  agent,  but  not  annexed  to  the  writ.     When 
the   lafl-mentioncd    return   was    tendered   to    the 
clerk  of  the  crown,  he  laid  he  could  not  receive  it, 
as  it  was  not  annexed  to  the  writ.     It  was  accord- 
ingly rejeded,  and  lent  baik  to  Cornwall,  but  was 
produced  by  the  under  flieriff,  on  the  trial  before 
the  Committee. 

The  agent  for  the  fix  corporators,  who  oppofcd 
the  new  charter,  fworc  that  he  had  obtained  a  copy 
ot  the  firft  draft  from  the  Attorney  General,  but 
that,  though  he  had  made  repeated  applications  to 

him 
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him,  to  the  Lord  Privy  Seal,  and  at  the  fecretary 
of  ftate's  office,  he  could  not  obtain  a  lift  of  the 
names  of  the  new  corporators  till  the  3d  of  Sep- 
tember, on  the  hearing  before  the  Chancellor.  The 
Lord  Privy  Seal  had  defired  the  names  to  be  read 
over  to  him,  on  the  hearing  before  him  on  the  15th 
of  Auguft,  but  he  faid  it  had  not  been  in  his  powei* 
to  take  them  down  in  writing* 
[18]  Under  all  the  circumftances  of  this  cafe,  the 
counfel  for  the  petitioners  contended; 

1.  That  the  new  charter  was  void,  and  that  the 
only  perfons  who  had  a  right  to  eleft  members  of 
Parliament  for  Hellefton,  were  the  fubfifting  free* 
men  under  the  old  charter. 

2.  That  if  the  charter  were  valid,  ftill  the  free* 
men  appointed  by  it  not  having  been  in  pofTeffion 
of  their  franchife  a  year  before  the  eledion,  they 
were,  by  the  ftatute  of  the  3d  of  the  prefent  King, 
cap.  1 5,  incapable  of  voting  at  the  laft  eledtion,  and 
therefore  the  only  competent  electors,  at  that  time, 
were  the  fubfifting  members  of  the  old  corpora* 
tion. 

Their  arguments  were  as  follows. 

I .  If  the  old  body  exifted  as  a  corporation  when 
the  charter  pafted,  and  when  it  was  tendered,  ac- 
ceptance by  the  majority  of  the  old  corporators 
was  neceiTary  to  make  it  valid;  and  as  they,  after 
oppofing  it  in  every  ftage  as  containing  eflential 
alterations  and  variations  from  the  former  conftitu- 
tion  of  the  borough,  rejedred  it  when  offered  for 
acceptance,  it  became,  by  fuch  refufal,  void  to  all 
intents  and  purpofcs. 

It  I 
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It  is  unncccflary  tu  cue  caics  lo  pruvc,  uai  ac- 
ceptance is  ncceli'ary  to  give  validity  to  a  new  char- 
ter granted  to  a  lublifllng  corporation.  This  is  an 
eftablilhcd  and  uncontrovertible  principle  of  law, 
infomuch,  that  in  pleading  the  new  charter  in  fuch 
a  cafe,  you  muft  fet  forth  tliat  it  was  accepted. 

The  qucflion  then  is,  whether,  in  the  prefent  in- 
fiance,  the  old  corporation  cxifled  when  the  charter 
was  tendered. 

It  is  admit  led  that  it  did  not  cxift  fo  pcrfccll)' 
as  to  be  able  to  elcvil  new  corporators  fo  as  to  cou- 
tinue  itfclf.     But  it  was  not,  therefore,  dillolved. 

riiere  are  only  tiirec  ways  by  wliich  a  corporation 
ran  ceafe  to  cxill: 

1.  Forieiturc,  by  nbufcr  or  non-ufer, 

2.  Voluntary  (urrcnder. 

3.  Ihe  deal li  of  all  the  w^Z/^rj/ perfons,  mem- 
bers of  the  corporate  body. 

Forfeiture  cannot  diH'olve  a  corporation  but  by 
judgment  of  ouftcr  againft  the  whole. 

Sunender  can  only  be  by  acceptance  on  record. 
— But  there  is  no  pretence  of  furrender  in  tliis 
cafe. 

And  there  is  no  qucflion  but  that  eight  of  the      [20] 
natural   pcrfons,   members  of  the  aggregate  body, 
are  Hill  alive. 

It  is  true,  that  fomc  of  the  integral  parts  of  tlic 
corporation  are  gone:  There  is  no  mayor;  and  only 
one  alderman:  Therefore,  it  docs  not  cxift  with 
futlkient  vij;our  to  continue  Itfelf. 

But 
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But  it  cxifts  fo  as  that  the  mdividuals,  who  ftill 
remain  members  of  it,  can  do  many  a6ls,  and  ex-^ 
ercife  feveral  franchifes,  as  corporators  (C);  They 
can  enjoy  any  right  of  common  belonging  to  the 
corporation;  they  can  accept  or  refufe  a  charter j 
and  they  can  vote  for  members  of  ParHament.  If 
they  can,  no  new  charter  can  transfer  that  right 
from  them  to  another  corporation. 

The  cafes  of  Bewdley,  Plympton,  Durham,  and 
Colchefter,  are  authorities  in  pointy  to  prove  this 
do(5trine* 
[21]  In  the  cafe  of  Bewdley  (i),  a  new  charter  had 

paiTed  the  great  feal  in  1708,  and  was  tendered  to 
the  corporation -juft  on  the  eve  of  an  elediion  for 
members  of  Parliamenti  The  corporation  being  in 
a  fituation  very  fimilar  to  that  of  Heileflon,  the 
charter  was  refufed  by  the  fubfifting  members  of 
the  old  body.  In  i^io,  Mr.  Lechmere  was  chofen 
one  of  the  reprefentatives  of  the  borough  by  the 
new  corporation,  and  Mr.  Winnington  by  the 
members  of  the  old  who  had  refufed  the  charter. 
The  matter  was  brought  before  the  Houfe  by  pe* 
tition  (2),  when  the  three  following  refolutions 
were  come  to,  19  December,  17 10. 

I .  Refolved,  "  That  Salway  Winnington,  Rfq» 
*'  is  duly  elecfted  a  burgefs  to  ferve  in  this  prefent 
"  Parliament  for  the  borough  of  Bewdley.  - 

I 

(1)    1.  Peere  Williams,   p.  .  vol.  iv.  p.  174.  1 

207.     The  Queen,  v.  the  bai-  (2)  Journ.  i  Dec.  1710.  voL 

liffs  and  burgefles  of  Bewdley.  xvi.  p.  408.  col.  i>  2. 
Chandler's  Debates,  an.  ly iq» 

2,  Ilefolvcd, 
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2.  RcfolvcJ,  "That  the  charter,  'dated  tiic  20th 
**  of  April,  1708,  attempted  to  be  impofed  upon 
"  the  borough  of  Bewdley,  -againft  the  confent  of 

**  the  ancient  cor|X)rationi    is  void,  illegal,    and     [22] 
**  den:ru<f\ivc  of  the  conflitution  of  Parliament. 

3.  Rcfolved,  "That  an  humble  addrcfs  be  pre- 
fentcd  to  her  MajcHy,  laying  before  her  Majcfly 
the  refolution  of  this  Houfc,  and  to  defire  her 
Majefly  that  (lie  will  be  plcafcd  to  give  direc- 
tions to  her  Attorney  General,  to  take  the  pro- 
per methods  for  repealing  the  faid  charter,  and 
for  quieting  the  faid  borough  in  the  enjoyment 
of  their  rights  and  privileges  (1).'* 
Accordingly,  an  addrefs  was  prcfented,  and,  in 

compliance  with  that  addrefs,  a  writ  oi  Scire  facias 
was  lued  out  to  repeal  the  charter,  and  iifue  being 
joined  upon  it,  the  caufe  was  tried  at  the  bar  in  the 
court  of  Queen*s  Bench,  and  a  general  Verdiv^l 
found  for  the  Queen  againfl  the  charter. 

Afterwards,  indeed,  a  new  trial  was  moved  for, 
and  obtained,  and  then  al*|xrcial  vcrdidl  was  found,  ^ 
which  feems  never  to  have  been  argued,  and  no  [23] 
further  proceedings  appear  to  have  taken  place. 
'I'his  will  be  objeded  to  the  authority  of  this  cafe; 
and  it  will  be  oblervcnl,  that  the  borough  of  iJewd- 
ley  has  ever  fincc  1 7 1 2  acquielced  under  the  charter 
of  Queen  Anne,  and  that  the  corporation  now 
cxifts  under  it.  Hut  no  argument  can  be  drawn 
from  the  agreement  of  the  parties,  which  mud  have 

(1)  Joorn.  vol.  \vl.  p.  439.  col.  1. 

Vo  1 .  1 1 .  C  been 
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been  the  occafion  of  the  proceedings  being  dropt^ 
and  the  refolution  of  the  Houfe  of  the  i8th  of  De- 
cember, 1710,  is  a  diredl  parhamentary  decifion 
againft  the  legality  of  the  charter* 

The  cafe  of  Piympton  was  as  follows.  In  1684 
(12  July),  the  corporation  had  been  prevailed  upon 
to  furrender  their  charter,  and  a  new  one  was 
granted  by  James  the  Second,  21  March,  168^5 
under  which  new  charter  two  members  were  chofen 
and  returned  to  Parliament;  but  on  a  petition  of 
the  mayor,  bailiff;,  &c.  of  the  old  corporation  ( i ), 
[24]  the  eledion  and  return  were  determined  to  be  void, 
and  the  Houfe,  14  April,  1690,  Refolved,  "That 
*  "  the  charter,  granted  by  the  late  King  James  to 
'^  the  borough  of  Piympton,  is  illegal,  and  deflruc- 
*^  tive  to  the  conflitution  of  the  government. (2)." 

And  John  Avent,  the  pretended  mayor,  and 
returning  officer,  was  fent  for  into  the  cuflody  of 
the  ferjeant  at  arms  (3). 

The  corporation  of  Durham  has  had  no  mayor 
for  feveral  years,  and  is  in  that  imperfe6t  ftate  that 
it  cannot  eledl  one  according  to  the  conflitution  of 
the  borough.  A  new  charter  has  long  been  in 
agitation,  but  the  bifhop  and  the  corporation  dif- 
fering about  the  terms,  it  has  never  taken  place, 
nor  has  he  ever  imagined  that  he  could  impofe  one 
upon  them  without    their  confent.     Yet,  in  this 

(i)  Journ.   vol.  X.  p.   352.  (2)   Journ.  vol.  x.  p.  378. 

col.    1.     y   //i/ra.    24  March,     col.  i. 


16^.   29  March,    14  April,         (3)  Ibid,  col.  2. 
1690. 


fituation, 
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fituaiion,  they  have  elc<5led  members  of  Parhamcnt 
(i),  and  nobody  ever  pretended  that  thofe  mem- 
bers were  illegally  cholen. 

liut  the  cal'e  of  Colchcdcr  is  quite  decifivc.  [25] 

In  that  cafe,  as  reported  by  Sir  James  Burrow 
^1),  it  appears  that  the  corporation  of  Colcheftcr, 
under  the  old  charter  of  the  I5lh  of  Charles  the 
Second,  confided  of  a  mayor,  to  bechofen  annually 
from  among  the  aldermen,  1 1  aldermen,  18  aflift- 
ants,  and  18  common-council,  the  corporate  name 
being,  "  T/:e  mayor  and  commonalty,'* 

In  1735,  one  William  Seabcr  executed  a  bond 
to  the  mayor  and  commonalty.  In  1740  there 
were  judgments  of  oufter  pronounced  againft  ail 
the  pcrfons  acl:mg  dc  fa5lo  as  mayor  and  alderman 
in  Colchefter,  and  all  thofe  perfons  were  dead  be- 
fore the  year  1763.  9  Sq)t.  17^)3,  the  prefent 
arter  was  granted,  and  acccptctl,  and  has  been 
adled  under  ever  fince.  In  Ealter  term,  1766,  the 
new  corporation  brought  an  adion  of  debt  on 
Scabcr's  bond  againft  his  executor. 

The  cpicftion   then  was.    Whether  the  prefent     [26] 
•rporation  could  maintain  the  atflion,  which  de- 
pended on  another  queftion,  viz.  \\  hether  the  old 
>rj)oralion  was  dillblved  in  1763. 
On  this  occafion  Lord  Mansrield  faid : 
"  The  corporation  is  not  tlillblved  bv  the  judg- 
**  ments  of  oullcr,  and  fublequent  deatlis  of  the 

( I  )Onc  of  ihc  Members  for  (:)  3  Hurr.  1866.  Mayor 
Duiliim  wai  oti  ihc  Ci>m-  and  commonaliy  of  Colchcf- 
n»iucc.  icr,  v.  Sctbcr. 


c  a  " 
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"  mayor  and  aldermen,  though  they  are  without 
their  magifliracy.  Their  conftitution  is  not  de- 
ilroyed  and  gone.  Their  former  rights  remain* 
''  Would  not  a  freeman  of  Colchefter  ftill  con- 
*^  tinue  to  have  a  rlg/it  to  common,  or  to  vote  for  mem- 
'^  bers  to  Parliament  F — 

^^  I  am  clear,  upon  principles  of  law,  that  the 
"  old  corporation  was  not  ahjolutely  dijjolved  and 
annihilated,  though  they  had  loft  their  magi- 
ftratcs. — Where  there  is  a  judgment  again  ft  the 
corporation  itfelf,  the  cafe  would  be  of  a  different 
"  confideration." 

The  other  Juftices,  Wilmot,  Yates,  and  Afton, 
concurred, 
r^^l         This  was  decided  after  folemn  argument  by  fome 
of  the  ableft  lawyers  in  Weftminfter-hall. 

The  very  preamble  of  the  new  charter  of  Hellef- 
ton  acknov/ledges  that  the  old  corporation  was  not 
dilfolved  ;  for  it  ftates  it  to  be  "  /;/  clanger  of  being 
"  cliUblvedr 

It  therefore  appears,  from  principle  and  prece- 
dent, that  the  old  corporation  exifted  when  'the 
new  charter  was  tendered ;  that,  if  there  never  had 
been  a  new  charter,  the  old  corporators  had  a  right 
to  choofe  the  reprefentatives  for  the  borough ;  that 
the  new  charter  having  been  rejedted,  it  is  to  be 
confidcred  as  void,  and  as  if  it  had  never  exifted. 

But,  if  this  do6trine  were  not  fo  clear  as  it  has 
been  ftiown  to  be,  ftill, 

2.  The  new  corporators  could  not  vote  at  the 
4  3aft 
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Lift  clcilion,   liaving  been  made  freemen  within 
the  year. 

By  the  ftatutc  of  tlic  3ci  of  George  the  Third,  it 
is  cnadtcd,  "  Tliat  no  j)erfon  whatfocvcr  claiming 
as  a  freeman  to  vote  at  any  eledionof  members 
to  fer\'c  in  Parliament  for  any  city,  town,  port,  [28] 
or  borough  in  England,  Wales,  and  the  'I'own 
of  Berwick  upon  Tweed,  where  fuch  voter's 
right  of  voting  is  as  a  freeman  only,  fhall  be 
admitted  to  give  his  vote  at  fuch  election,  un- 
Icfs  fuch  perfon  Hull  have  been  admitted  to  the 
freedom  of  fuch  city,  town,  port,  or  borough, 
twelve  kalcndar  months  before  the  firft  day  of 
fucheledion  (i).'* 
The  prcfent  cafe  is  within  the  very  ivords  of  this 
ftatute;  for  the  expreflion  **  admitted  to  his  free- 
dom," ought  not  to  be  reft  rained  to  a  narrow 
technical  fen  lb,  as  implying  only  formal  admiflions 
to  freedom,  which  cannot  take  place  when  a  cor- 
poration and  its  individual  members  are  created 
by  a  charter. — 'I'he  word  *•  admitted^'*  is  here  ufed 
in  its  general  popular  fenfe. 

And  certainly  the  cafe  is  within  \\\q  fpirit  of  the 
ftatule.  The  mifchief  which  the  Icgidalure  meant 
to  remedy  appears  by  the  title.  It  is  called  "  An 
**  ad^  to  prevent  occajional  freemen  trom  voting  at  [29] 
"  cleftions  of  members  to  fer\'c  in  Parliament  for 
J*  cities  and  boroughs."     Thofe  new  corporators, 

(1)  3  Geo.  III.  cap.  15.  }  1. 

c  3  appointed 
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appointed  only  one  month  before  the  eledion, 
were,  furely,  occajional  freemen. 

If  the  ad  were  only  to  extend  to  freemen  not 
admitted  (to  their  freedom)  above  a  year,  in  a  fub- 
fifling  corporation,  the  greater  mifchief  would  ftill 
remain  without  a  remedy;  for  a  minifter  would 
have  it  in  his  power  to  elude  the  law,  by  creating 
by  charter  fuch  a  number  of  freemen,  4s  would 
fuffice  to  turn  the  eledlion. 

Counsel  for  the  fitting  members. 

1.  When  the  new  charter  paiTed,  the  old  corpo- 
ration was  totally  difTolved. 

2.  The  fix  who  refufed  the  charter,  cannot  be 
confidered  as  ailing,  on  that  occafion,  in  a  corporate 
capacity,  but  merely  as  individuals ^  and,  therefore, 
their  refufal  did  not  affed  the  validity  of  the 
charter. 

5.  The  votes  of  the  members  of  the  new  corpo- 
ration were  not  affedled  by  the  ftatute  of  George 
the  Third. 
[30]  A  corporation  is  a  political  perfon,  which,  like  a 

natural  perfon,  ib  capable  of  a  variety  of  adions. 
It  may  renew  itfelf.  It  may  acquire,  or  grant  lands, 
or  perfonal  property.  It  may  fue,  or  be  fued,  in  a 
court  of  law.  It  may  make  laws  and  regulations 
for  its  own  government,  &c. 

The  power  of  creating  corporations  is  in  the 
King,  by  his  prerogative  royal.  They  all  exifl, 
either  by  charter,  or  by  prefcription,  which  prcfumes 
^  charter  before  the  time  of  legal  memory.     They 

arQ 
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are  crcntcd  for  the  purpofcs,  cither  of  trade,  or  the 
adminiflration  of  juflice. 

Every  corporation  aggregate  confifts  of  certain 
integral  parts,  chalked  out  by  the  hand  wliicli 
formed  it.  If  it  ceafes  to  have  the  form  given  it, 
if  any  of  its  vital  parts  are  loft,  it  no  longer  exifts 
in  that  ftate  in  which  it  was  endowed  with  its 
particular  powers;  it  is  no  longer  that  thing  on 
which  thole  powers  were  conferred  i  and  therefore 
it  ceafes  to  exift. 

One  ellcntial  attribute  of  a  corporation  is  the 
name.  That  name  mujl  be  employed  in  all  a<5ts 
done  by  the  cor|K)ration.  The  name  of  the  old  [31] 
corporation  of  llellcfton  was,  "The  mayor  and 
•*  commonalty;**  but  as  tlicre  neither  is  nor  can 
now  be  a  mayor,  the  name  is  loft. 

A  corporation  can  only  acl  when  afllmblcd  in  a 
corporate  capacity  (C),  and  there  can  be  no  legal 
ad'cmbly  unlefs  it  be  called  by  the  mayor,  or  chief 
officer  (except  in  fome  particular  cafes  where  it  is 
utherwife  |'>rovided  by  a<5V  of  Parliament  (i). 

If  this  corporation  had  been  pollelfcd  of  lands, 
and  oufted,  they  could  not  have  brought  an  a<f\ion 
to  recover  them.  If  their  tenant  were  in  arrears 
for  his  rent,  they  could  not  diftrain  or  fuc  for  it. 
It  their  mace  were  taken  away,  they  could  not 
maintain  trover  io\  it  as  a  corporate  body,  though 
the  perfon  who  had  the  cuftody  of  it  might,  in  his 
private  capacity  as  an  individual. 

(1)    II  Geo.  J.  cap.  4.  k'Ut  ii/ra^ 

c  3  li' 
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If  the  corporation  was  diilblvcd,  the  remahilng 
individuals  who  had  bek:)nged  to  it  could  neither 
accept  nor  refufe  the  new  charter  butasindivir 
duals,  and  the  refufal  by  fix  of  them  cannot  con^ 
elude  any  body  but  themfelves. 
[j2]  The  general  dodrine  applies  with  particular 
force  to  the  prefent  cafe,  for  here  the  eight  fubfifl:^ 
ing  corporators  were  chofen  illegally.  Johns  has 
fworn  that  they  were  ele6led  in  the  fame  manner 
with  thofe  who  have  been  oufhcd  (i).  They  might 
therefore  have  been  all  turned  out,  either  by  the 
ancient  writ  of  Q^uo  JVmranto^  or  by  an  intormatiori 
in  the  nature  of  a  Q_uo  Warranto  filed  by  the 
Attorney  General.  The  difcretionary  rule  with 
regard  to  twenty  years  polIefHon  is  only  binding  on 
the  court  that  made  it.  It  cannot  affedt  the  power 
of  the  Attorney  Generah  .  It  ought  not  to  prevent 
this  Committee  from  enquiring  into  the  titles  of 
thofe  men.  Such  limitations  cannot  be  made  to 
operate  generally,  and  to  conclude  all  perfons  and 
all  courts,  but  by  act  of  Parliament. 

The  proceedings  of  the  Houfe  of  Commons  in 

tlie  cafe  of  Bewdley  will  not  have  much  weight, 

[0-2]     when  the  whole  of  them  are  taken  together,  and 

the  fpirit  of  the  times  when  that  cafe  happened  is 

taken  into  the  account. 

In  1708,  foon  after  the  new  charter  was  granted, 
Henry  Herbert,  Efq,  a  whig,  was  eieded  under  it, 

(i)  This  Johns  himfclf  ac-     tion  before  the  Committee, 
knowledged  on  his  examina- 

and 
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and  returned ;  and  Salway  Winnington,  Efq.  a  tory, 
was  cholcn  under  the  old  charter.  On  a  petition 
of  Mr.  Winnington  (1),  the  Iloufe,  at  that  timiy  rc- 
folved,  **  That  Samuel  Siadc,  nominated  baiiilf  by 
**  a  charter  granted  by  her  Majcfly  (i.  c.  the  new 
**  charter)  tor  maintaining  the  peace  and  good 
"  government  of  the  faid  borough,  was  riglitful 
**  baihfTof  the  faid  borough,  at  the  time  of  the 
*'  election  of  a  burgcfs  to  thisprcient  ParHamenti" 
and  declared  that  Mr.  Herbert  (tlicn  Lord  Herbert 
of  Cherbury)  was  duly  cleifted  (2).  \\\  17 10,  a 
new  contell  hapj">cned,  but  then  the  tories  were  the 
reigning  parly,  and  the  (Icps  which  have  been 
mentioned  by  the  counfel  for  the  iKtitioners  were 
on  that  occafion  taken  by  the  Houfe.  In  1714, 
there  was  a  third  conteft,  and  the  whig  candidate  [34] 
was  chofen,  and  returnci!  by  the  new  corporation. 
Mr.  Winnington,  who  was  a^::;ain  a  candidate,  and 
ftood  on  the  fame  ground  as  formerly,  peti- 
tioned (3) ;  but,  before  his  ])ctition  could  be  heard, 
the  well-known  revolution  in  the  miniftr)'  took 
j)lace,  and  he  judged  |)ropcr  to  withdraw  it  (4). 

riie  profeculion  at  law  never  came  to  a  dccifion. 
The  III  It  verdi'^  was  againft  the* opinion  of  the 
court,  'i'he  Chief  Jullice  (5)  had  direftcd  the 
jury  to  referve  the  points  of  law,    *'  for  tlut  they 

(1)    Jiun.    vol.    xvi.    p.   II.  vol.   p.   iZj.C'i.  2.   17M1V. 
col  I.     24  Nov.  1708.  (4)  S.imcvol.  p.  135.CJ!.  I. 

(:)  journ.  f.»mc  vol.  p.  97.  24  May.     TirfV /«/ra,  Inuov!- 

Ccl.  .:.  8  Feb.  I7c8-g.  p.  1^. 

())  Journ.  vol.  xviii.  p.  32.         (5)  Pjrkcr,aficrwarvl>  Lj.J 

col.  2.  50 March  1715.   Siroe  Macdi'^ficJ. 

««  urre 
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"  were  of  too  great  moment  to  be  determined 
*•  without  confideration."  One  of  thofe  points 
was/  ^'  Whether  the  corporation  could  fublifi: 
"  without  one  of  its  integral  parts  (i)  ?" 

^3-1  In  that  cafe  there  was  a  fort  of  ground  for  con- 

tending that  the  old  corporation  was  not  diflblved, 
for  there  w^as  a  haiWff  de  faEio,  and  judgment  had 
been  given  for  him  (2)  in  1707,  on  an  information 
in  the  nature  of  Qiio  Warranto.  The  bailiff' was  the 
integral  part  of  the  corporation  fuppofed  to  be 
loft. 

But  after  all,  as  this  caufe  never  came  to  a  deter- 
mination, and  the  old  corporation  acquiefced  in 
the  new  charter,  which  has  been  a(5ted  under  ever 
lince,  this  cafe  is  rather  in  favour  of  the  new  char- 
ter of  Hellefton. 

In  the  cafe  of  Plympton,  there  had  been  a  com- 
pulfive  furrender  of  the  old  charter,  and  the  new 
one  materially  altered  the  conftitution  of  the  bo- 
rough, by  putting  the  magifkrates  entirely  in  the 
power  of  the  Crown,  and  by  narrowing  the  right  of 
eleAion.  On  thefe  grounds  the  Houfe  determined 
the  new  charter  to  be  illegal.  This  does  not  ap- 
pear directly  from  the  Journals,   but   it   may  be 

[3^1  fairly  inferred  from  the  hiftory  of  the  many  Qtio 
Warrantos^  furrenders,  and  new  charters,  which 
made  fuch  a  noife  at  the  latter  end  of  the  reign 
of  Charles  the  Second,  and  the  beginning  of  that 
of  James  the  Second,  and  particularly  from  the  ac-* 

(1)  Peere  Wi:l.  loc.  cit. 

(2)  journ.  vol.  xvi.  3  F^b,  i7o8r9. 

count 
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count  given  in  the  journals  of  tlic  proceedings  of 
the  Iloul'c  in  the  cafe  of  the  borough  of  Ludlow, 
which  ha  1  received  a  new  charter  fimilar  to  that  of 
Plympton,  in  Hkc  circumftanccs,  and  in  the  fame 
year(i). 

Durham  is  in  a  fituatlon  very  different  from  that 
of  llic  old  corporation  of  Hellefton.  In  Durliam, 
perfons  acquire  their  freedom,  citlier  by  fer\*itude 
or  election  into  companies,  at  certain  guilds  holdea 
by  thofe  companies.  The  admiffion  by  the  mayor 
is  a  mere  ceremony,  and  when  there  is  no  mayor  to 
perform  that  ceremony,  they  are  entitled  to  vote 
for  members  of  Parliament  without  it.  There  arc 
new  freemen  made  every  day  at  Durham,  ahhougli 
the  corporation  has  been  fo  long  without  a  mayor, 
fo  that  there  is  no  danger  of  the  right  of  elcdion  [37] 
coming  to  be  a  fort  of  monopoly  in  the  hands  of 
two  or  three  obfcure  perfons,  which  would  be  the 
V  le  in  llcllefton,  if  the  do(5lrine  contended  for  on 
the  part  of  the  petitioners  were  true.  For  no  new 
freemen  could  ever  have  been  chofen  under  the  old 
'charter. 

The  determination  in  the  cafe  of  Colchcfler  was 
fubllantially  ;///?,  for  it  was  fliameful  in  the  defend- 
ant to  attempt  to  elude  the  payment  of  the  money; 
but,  as  a  A'^/// decifion,  it  gave  great  aRoniihment 
in  Weftminiler-Hall,    and    the   words  which   the 
porter  has  put  in  the  moyths  of  the  Chief  Juilicc, 
id  the  other  Judges,  arc  unfupporled  by  any  cafe 
!  his  book,  and  are  againil  law.     They  contain  a 

(i)  Journ.  vol.  x.  p.  521,  522.    12  Dec.  1690. 

monlUuus 
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monflrous  dodtrine.  The  court  determined  the 
caiife  immediately  after  the  counfel  had  finiflied 
their  arguments,  without  leaving  any  interval  for 
deliberation:  and  the  counfel  for  the  defendants 
cited  no  cafes,  although  many  might  have  been 
produced  in  his  favour,  as,  indeed,  on  examination, 
[38]  many  of  thofe  will  appear  to  be,  which  are  faid  to 
have  been  cited  againfl:  him. 

But  whatever  may  have  fallen  from  the  court  on 
that  occafion,  the  fame  court,  and  two  of  the  fame 
Judges,  in  a  very  recent  cafe  from  this  very  bo- 
rough of  Colchefter,  upon  a  motion  for  a  manda- 
mits  to  the  mayor  and  aldermen  to  choofe  forty- 
eight  guardians  of  the  poor,  under  a  ftatute  of  the 
9th  and  10th  of  King  William,  by  which  a  corpo- 
ration was  created,  confifting  of  the  mayor,  alder- 
men, and  forty-eight  guardians  of  the  poor,  refufed 
to  grant  the  mandamus^  becaufe  one  of  the  integral 
farts  being  gone,  the  corporation  itfelf  was  dif- 
folved  (D).  , 

It  is  faid,  the  recital  of  the  new  charter  flates, 
that  the  "  old  corporation  was  in  danger  of  being 
"  diiToived  \'  and  thereby  admits  that  it  was  not 
acfually  extinct^  but  if  thefe  words  are  to  be  taken 
fo  very  flrictly,  flill  they  can  only  fhow  that  the 
Attorney  and  Solicitor  General,  who  prepared  the 
charter,  doubted,  where,  in  truth,  there  was  no 
room  for  doubt.  They  are  not  the  words  of  the 
[39]  petitioners,  and  the  whole  of  the  charter  proceeds 
on  the  iuppofilion  that  a  ;z^zc;  corporation  was  to 
be  created,  not  the  old  one  revived. 

There 
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Tlicre  arc  many  authorities  and  cafes  which  fhcw 
that  the  lol's  ot  an  integral  part  is  to  be  conlidcred 
as  occalloning  a  dilFolution  of  the  corporation. 

In  Kolle's  Abridgement,  under  the  title  **  Que/Ze 
**  f/w/e  dijfolve  la  Corporation,*  it  is  faid,  "  If  a 
*'  corporation  is  made  of  brothers  and  fiflcrs,  and 
*'  then  all  the  fillers  are  dead,  all  grants  and  acls 
*'  done  by  the  brothers  afterwards  are  void  ;  for 
"  when  the  fillers  arc  dead,  it  is  not  a  perfcft  cor- 
*'  ])oration  (i)/' 

And  in  Comyns's  Digcft,  vol.  iv.  p.  415.  **  If 
''  a  corporation  rcfufes  totontinue  the  clcdlion  of 
"  olFiccrs  till  all  die  who  could  make  an  clcAion, 
"  the  corporation  is  dilfolved.*' 

In  the  third  year  of  George  the  Firft,  an  infor- 
mution,  in  the  nature  of  Quo  IFarranto,  was  exhi- 
bited againfl  one  Mr  Painton,  recorder  of  Banbur)-, 
For  excrcifing  that  oftice,  when  the  corporation  \aq] 
having  flipt  the  charter-day  for  the  eledion  of  their 
(imor,  th?it  intcgral'part  was  gone.  The  court  of 
Kini2:'s  Hcnch  held,  that  Painton  was  not  Ic(^al 
recorder,  although  he  had  been  chofen  when  the 
rorporation  was  full,bccaufe  it  was  now  (lijj'olvcd  [i), 
Fhe  parties  acquiefcctl  in  this  dccifion,  and  ap- 
plied for  a  new  charter. 

In  1723-,  the  mayor  of  the  borough  of  Tiverton 
having  abfentcd  himfelf  on  the  charter-day  for 
?lcdlng  his   fuccellbr,   no    new  mayor  could    be 

(1)  Roll.  .\briJ2.  p.  514.  ici.  1.      (i)  10  Modern,  p.  346. 
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cliofen.  The  year  following  the  Crown  was  apph'ecf 
to  for  a  ncv/  charter,  and  the  bufmefs  was  referred 
to  Sir  Philip  Yorke,  and  Sir  Clement  Wearg,  then 
Attorney  and  Solicitor  General,  for  their  opinion. 
In  their  report,  they  flate  the  foregoing  cafe  of 
Banbury,  and,  after  obferving  that  the  decifion 
there  had  not  been  contradided  by  any  fubfeqiient 
opinion  of  the  court  where  it  v?as  made,  nor  of  any 
^^^^fuperior  court,  they  fay,  "That  they  apprehend  it 
^41]  "  comes  up  to  the  cafe  before  them,  and  is  a  clear 
"  authority  in  law  that  the  corporation  of  Tiverton 
"  jl\  at  an  end."  They-  therefore  advife  the  King 
to  grS^t  a  nev/  charter  (E). 

To, prevent  the  inconvenience  that  attended  the' 
powcjb  which  the  prefiding  officers  of  corporations 
had  of  dijjblving  them,  by  keeping  out  of  the  way 
on  the  day  appointed  by  their  conflitution  for  the 
election  of  magiflrates,  it  was  enaded  by  the 
ftatute  of  the  nth  of  George  the  FirJl,  cap.  4. 
"  That  y^^r  the  future  the  corporation,^  in  fuch  cafes,- 
"  Ihall  7iot  he  deemed  or  taken  to  he  dijjblved\'^  and  it 
is  provided,  that  the  pcrfons  entitled  to  choofe  the 
magiflrates  fliall  proceed  to  make  the  ele6tion  on 
the  day  immediately  following  the  charter-da}^, 
without  the  mayor  or  other  prefiding  officer,  and 
that  the  perfon  next'in  office  ihall  hold  the  court, 
and  be  the  prefiding  officer  for  that  purpofe. 

This  ftatute  is  a  legiflative  authority  to  lliow  the 
general  rule  to  be  true,  that  when  an  integral  part 
of  a  corporation  is  loft,  and  cannot  be  reilored,  the 
corporation  itlelf  is  gone.     Such  a  confequence  is 

indeed 
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indeed  prevented,  as  to  the  particular  fituation  to 
which  the  (latutc  appHcs  a  remedy;  and  if  only 
the  mayor  had  been  gone  in  Ilcllcdon,  fmce  the 
fbatute,  tlie  corporation  might  have  continued  it- 
fcif,  and  might  have  elected  a  new  mayor.  But 
there  is  no  provifun  in  the  (latute  touching  cor- 
porations which  are  reduced,  to  have  no  legal 
members  fullicicnt  to  choole  a  mayor  or  other 
magi  ll  rates. 

Tlie  borough  of  Maidftonc,  by  a  charter  of 
James  the  Firil,  was  incorporated  by  the  name  of 
the  "  mayor,  jurats,  and  commonahy  of  the  town 
"  and  parilh  ot  Miidftonc.'*  'I'hc  mayor  was  to 
be  eleded  out  of  the  jurats,  by  their  naming  two, 
of  whom  the  commonalty  were  to  choofe  one.  The 
jurats,  by  the  mayor,  jurats,  and  commonalty,  out 
of  the  inhabitants.  The  freemen,  by  the  mayor 
and  jurats. 

About  the  year  1742,  a  new  charter  was  ai>- 
plied  i'or,  there  being  no  mayor  or  legal  jurat  then 
cxiftlng.  But  tiiere  were  five  or  fix  hundred  free- 
men, and  about  two  hundred  of  them  oppofed  liic 
new  charter.  Sir  Dudley  Ryder,  and  Sir  John  [4^! 
Sirangc,  then  Attorney  and  Solicitor  General,  to 
whom  the  matter  was  referred,  after  Haling  thofc 
flids  in  their  report  (29  April,  1742,)  delivered 
their  opinion,  that  the  corjx^ration  was  .</. 

In  1763,  application  having  been  made  for  a 
new  charter  for  the  borough  of  Carmarthen,  it  was 
granted,  and  accepted  by  the  individuals  to  whom 
it    was  tendered;    but  at    the   elcAion  in   1768, 

twenty 
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twenty  members  of  the  old  corporation,  who,  like 
the  remaining  eight  in  Hellefton,  had  enjoyed  their 
franchife  for  above  twenty  years,  offered  to  poll 
under  the  old  charter,  and  w^ere  rejedled :  and  the 
Houfe,  upon  a  petition,  Refolved,  8  March,  1770, 
*^  That  they  had  no  right  to  vote  (i),  (F).'* 

The  prefent  charter  is  very  different  from  that 
of  Plympton,  and  others  granted  by  James  the 
Second.  They  v/ere  juPcly  holden  to  be  illegal, 
becaufe,  as  has  been  already  obferved,  they  left  the 
[44]  members  of  the  corporation  at  the  mercy  of  the 
Crown,  and  narrowed  the  right  of  election  for 
members  of  Parliament,  which  the  King  has  no 
power  to  do  (2).  The  new  charter  of  Hellefton, 
on  the  contrary,  extends  that  right  by  encreafing 
the  number  of  voters,  a  power  which  has  never 
been  refufed  to  the  Crown,  and  is  not  fo  much  as 
queftioned  by  Lord  Coke,  when  he  lays  it  down 
that  the  right  of  election  cannot  be  refirained  by 
the  King's  prerogative  (3). 

The  fituation  of  Hellefton  called  for  a  new  char-' 
ter,  and  the  law  officers,  far  from  being  reprehen-i 
fible,  did  what  it  was  their  duty  to  do,  when  they 
advifed  the  Crown  to  grant  it.  In  granting  it,  the 
Crown  proceeded  with  the  utmoft  deliberation  and 
circumipedlion,  counfel  having  been  heard  no  lefs 
than  fix  times  in  the  progrefs  of  the  bufniefs.  The 
alterations  from  the  old  charter  are  fuch  as  were 

(1)    Jonrn.    vol.   xxxii.    p.         (2)  Coke,  4  Inft.  p.  48. 
763.  col.  2.  (3)  4  i"^-  ^oc,  cit, 

highh 
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higlily  expedient,  and  that  chiefly  oppofcd  was 
proved  to  be  convenient  by  the  conftant  ufage  of 
tiic  borough  ever  fince  the  firft  was  granted. 

If  no  new  charter  had  been  granted,  the  old  cor- 
porators muft,  ex  necfJfitntCy  have  chofen  and  re- 
turned two  burgcfl'es  to  Parliament.  But  even  in 
that  cafe  they  could  not  have  claimed  a  le^ai  title 
to  vote,  for  it  is  impoflible  that  men  not  chofen 
agreeable  to  the  old  conftitution  (hould  have  a 
legal  right  to  vote  under  it.  Their  votes  de  Jatio 
mufl  have  been  allowed,  merely  that  the  repre- 
lentationof  the  nation  in  the  Houfe  of  Commons 
might  not  be  dcfe<ftive  (C).  But  now  that  abfur- 
dity  is  removed  by  the  new  charter. 

The  old  corporators  complain  of  that  charter 
with  an  ill  grace,  fmce  they  are  all  thereby  made 
members  oi  the  new  corporation,  when  it  was  in 
the  King's  power  to  have  left  them  all  out  of  it. 

If  no  charter  can  be  valid  but  by  their  accept- 
ance, the  coniequencc  will  be,  that  thofe  lix  men, 
and,  when  five  of  them  are  dead,  the  hngle  one 
who  furvivcs,  will  fend  two  members  to  Parliament. 
• — Such  an  abfurdity  cannot  be  the  coniequencc  of  [46] 
legal  principles. 

If  the  new  charter  is  illegal,  why  has  not  a  Scin 
facias  been  fued  out  in  order  to  repeal  it  by  the 
regular  courle  of  law } 

That  the  votes  of  members  of  the  new  corpo- 
ration were  not  atlcvfled  by  the  (latutc  of  the  third 
ot  the  prefent  King,  is  clear  from  the  ivordi  of  that 
ftatute.     The  difqualification  created   by  it,  rc- 
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gards  perfons  acvniiUd  to  their  freedom  within  the 
year:  a  man  never  can  be  faid  to  be  admitted  into 
what  docs  not  exifl.  .  Till  thofe  men  were  made 
freemen  by  the  new  charter,  the  corporation  to 
which  they  belong  had  no  exillence;  thei-efore  they 
cannot  be  faid  to  have  been  admitted  into  it. 

This  is  alio  clcuir  from  the  fpirit  of  the  acl. 
The  occahon  of  pafling  it  is  well  known.  The 
magiftrates  of  Durham  had  grofsly  abufed  their 
power  of  electing  and  admitting  freemen,  by  pour- 
ing in  about  fix  hundred  during  an  eledion  for 
members  of  Pai'Iiament.  The  legiflature  meant  to 
r  ^1  put  a  ftop  to  fuch  abufes  for  the  future.  But 
'  there  was  no  complaint  at  that  time  of  any  abufe 
of  the  prerogative  in  creating  freemen,  to  ferve 
election  purpofes.  It  is  impoflible  to  fuppofe  that 
the  Parliament  had  any  view  to  freemen  created  by 
charter. 

What  would  be  the  confequence  of  the  conflruc- 
tion  of  the  ftatute  infiiled  upon  on  the  part  of  the 
petitioners  ?  Let  us  fuppofe  the  new  charter  to  be 
void,  and  the  fole  .furvivor  of  the  old  corporators 
to  die  within  a  year  before  an  ele(flion  ;  will  it  be 
contended  that,  in  fuch  a  cafe,  there  could  Ije  no 
members  of  Parliament  chofen  for  Heliefton  under 
any  new  charter  which  the  King  could  polTibly- 
grant. 

Counsel  for  the  petitioners,  in  reply. 

To  contend  that  the  eight  fubfifling  members 
of  the  old  corporation  were  incapable  of  giving 

legal 
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il  votes,  is  to  fay  that,  fmce  the  reign  of  Queen 
Liizabjth,  no  man  has  cither  given  a  legal  vote, 
or  been  legally  elcdcd,  for  the  borough  of  Hcllcf- 
ton,  becau  e,  fince  that  time,  there  have  been  no 
freemen  who  had  any  other  title,  but  what  they  [48] 
have,  to  their  franchife. 

But  there  has  been  no  juagnicnc  of  a  court  of 
law  againfl  them.  An  attempt  was  made  to  ob- 
tain luch  ajudgmcnt  againd  one,  but  without  fuc- 
cefs;  and  the  J  Joule,  when  the  votes  of  penons 
have  been  objected  to,  whom  they  found  in  the 
open  avowed  pofllffion  of  their  franchife,  have  al- 
ways enquired,  whether  their  title  has  been  quef- 
tioned  at  law,  and  if  it  has  not,  when  there  had 
been  an  opportunity,  or,  having  been  qiicftioncd, 
if  the  attempt  has  failed,  they  ha^  never  luffered 
it  to  be  impeached  before  them. 

The  cafe  of  tlie  coiporation  of  Colchefler  rj. 
5>eabcr,  is  dircdtly  iii  point  to  (how  that  that  of 
Ilelledon  was  not  dilfolved.  Tiie  queflion  wliich- 
in  that  cafe  was  directly  before  the  Court  was,  whc» 
ther  the  corporation  was  dilfolved  or  not;  and  the' 
court  held  that  the  Crown  had  only  given  new  in- 
tegral parts  to  a  corporation  actually Juhfiftingy  in 
order  to  revive  it  and  give  it  vigour;  and  it  is 
dated,  that  what  gave  it  that  vigour  was  the  accept- 
etnce  of  the  new  charter.  Thi"^  fh  nvs  that  if  ml^^ht  r«g'| 
have  been  refufed 

It  has  been  thrown  out  that  this  cafe  was  not 
warranted  by  thofc  which  were  cited  on  the  fide  on 
which  the  dccifion  was  given;  but  this   will  not 
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aj4:)era'  probable  to  thofc  who  confider  who  the 
counfel,  and  who  the  judges  were.  And  it  is  re- 
markable that  the  cales  of  Banbury  and  Maidflone, 
which  on  the  prelent  occafion  have  been  cited  as 
againll  the  principle  of  the  Colchefter  cafe,  were, 
in  that  very  cafe  cited  by  Mr.  Juftice  Wihnot  as 
entirely  confonant  to  it. 

The  words  in  the  recital  of  the  new  charter  were 
not  inferted  through  any  flip  or  inaccuracy,  but 
after  the  former  word-shad  been  propofed^  and  the 
matter  argued  by  counfel.  The  charter  it{df  is, 
therefore,  an  authority,  it  is  the  authority  of  the 
Attorney  and  Solicitor  General,  to  fliew  that  there- 
was  a  corporation  actually  fubfifting  ;  and,  if  fo,  it 
feenis  to  be  admitted  that  their  acceptance  was 
neceliary  ro  give  yalidity  to  the  charter, 
[^o]  As  to  the  report  of  the  law-officers,  in  the  cafe 

of  Tiverton,  which  by  the  bye  was  no  judicial  de- 
termination, it  appears  by  the  conclulion,  that  they 
recommended  the  granting  a  new  charter,,  becaufe 
"  i/l/ie  corporation  was  drffblved,  they  conceived  no- 
"  thing  but  a  new  charter  could  reftore  it,  and  if 
"  //  ivas  not  dijjohed^  the  new  charter  would  not  de- 
"  prive  any  pcrfon  of  the  rights  he  might  claim 
"  under  the  old  corporation,  or  prevent  any  legal 
"  enquiry  whether  the  old  corporation  was  dif- 
"  folvcd  or  not.'*  (E)  The  point,  therefore,  was 
not  then  decided,  and  it  has  been,  fince,  in  the 
cafe  of  Colchefter. 

The  purpofc  of  appointing  the  new  corporators 
by  name,  can  have  been  no  other  but  to  take  them 

out 
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out  of  the  operation  of  the  llatutc  of  Gcoi^e  the 
Third,  lint  for  the  rcalons  already  given,  they  arc 
ftill  within  the  meaning  and  fpirit  of  that  ftatute. 
A  certain  proof  that  the  word  ^^  admitteJy'  is  not 
there  ufcd  in  a  limited  technical  fcnfc  is  this;  that 
in  the  very  fame  fcntcncc,  the  fame  word  is  ufcd  L5'J 
with  regard  to  perfons  received  to  vote  at  an  elec 
tion :  "  No  freeman  Ihall  be  admitted  to    vote  at 

any  eledion,  &c,  unlcfs  fuch  perfon  (lull  have 
''  been  admitted  to  his  freedom  twelve  calendar 
"  months,  &c/'  If  the  legillature  had  in  that 
fiatute  alfixed  any  ftridl  technie:iJ  idea  to  the  word, 
they  would  not,  in  the  fame  breath,  have  ufcd  it 
both  in  its  technical  and  popular  fen fe.  The  cafe  of 
Carmarthen  is  not  at  all  parallel  to  this.  Several  of 
the  twenty  old  corporators  had  joined  in  the  petit ioa 
for  the  new  charter  for  that  borough,  and  none  of 
them  had  claimed  to  acl  as  burgeflls  under  the  old 
one,  from  1758  till  1768.  The  new  charter  was 
accepted  by  a/i  the  perfons  named  in  it,  and  till  the 
laft  mentioned  year,  it  had  never  been  objeded  to. 
The  Houfc,  therefore,  thought  jullly,  that  it  was 
then  too  late  to  liflcn  to  any  complaint  againrt  it 
by  men  at  whole  requeft  it  IkuI  been  granted.  (F). 

On  Tuefday,  the  14th  of  March,  the  Commit- 

.-,  by  their  Chairman,  informed  the  lloufe,  that      [52] 
they  had  determined, 

That  Philip  Yorke,  EUp  and  Francis  Curt,  Efq. 
the  petitioners,  were  duly  elected,  and   ought  to 
\  Jaavc  been  returned, 
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Accordingly  the  order  was  made  which  is  ufual 
in  cafes  ot  lingle  returns,  when  the  determination 
is  in  favour  of  the  petitioners,  viz. 

'•  Ordered  that  the  deputy  cierk  of  the  crown 
"  do  attend  this  Houfe  (to-morrow  morning)  with 
*'  the  laft  return  for  the  borough  of  Hellefton,  in 
"  the  county  of  Cornwall  -,  and  amend  the  fame. 
"  by  rafing  out  the  names  of  the  Right  Hon, 
"  Francis  Godolphin  Ofborne,  commonly  called 
"  Marquis  of  Carmarthen,  and  Francis  Owen, 
"  Efq.  and  inferting  the  names  of  Philip  Yorke, 
*'  and  Francis  Cufl,  Efquire?,  inilead  thereof 
"  (I).'' 

But  the  next  day  when  the  deputy  clerk  of  the 
crown  attended  according  to  the  above  order,  Sir 
John  Hynde  Cotton,  the  Chairman  of  the  Com- 
mittee, acquainted  the  Houfe,  that  the  return  upon 
[jS]  which  they  had  determined,  was  not  t/iat  then  in 
the  hands  of  the  clerk  of  the  crown,  but  was  an 
indenture  of  return  executed  by  Richard  Johns, 
aklerman  of  the  faid  borough,  and  feveral  other 
perfons,  and  which  had  been  by  the  faid  Richard 
Johns  tendered  to  the  llierifF  of  the  county,  but 
had  not  been  by  him  annexed  to  the  writ  for  the 
faid  county,  and  that  the  faid  return  had  been  pro- 
duced to  the  Committee  by  theiherifFof  the  coun^ 
ty.  He  then  delivered  Johns'  return  in  at  the 
table,  and  the  order  for  altering  the  other  being 
difcharged,  a  new  order  was  made, 

(i)  Votes  p.  366. 

<'  That 
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**  That  the  deputy  clerk  of  the  crown  do  amend 
**  the  faid  return,  by  taking  olfthc  file  the  inden- 
**  ture  of  return  annexed  to  the  writ  for  the  coun- 
ty of  Cornwall,  and  by  annexing  thereto  the  in- 
denture of  return,  executed  by  the  faid  Richard 
Johns  and  others,  and  now  delivered  in  at  the 
**  table." 

And  this  was  done  accordingly  (1). 

(i)  Votes,  p.  369,370. 
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NOTES 


ONTHECASEOF 

HELLESTON. 

Note  pAGE  10.  (A).  The  following  were  the  additions  and 
CA)       -*■     alterations  propofed  to  be  made  in  the  new  charter. 

"*^  I.    That  there  be  a  deputy  mayor,  to  be  nominated  by  the 

mayor  out  of  the  aldermen,  and  to  a6i:,  in  his  ficknefs  or 
abfence  from  the  borough,  in  like  manner  as  the  mayor 
could  do  if  prefent. 

2.  That  there  be  a  deputy  recorder,  as  well  as  town  clerk, 
to  be  nominated  by  the  recorder  for  the  time  being,  to  a6l 
in  his  ficknefs  or  abfence  from  the  borough,  in  like  manner 
as  the  recorder  could  if  prefent. 

3.  That  the  recorder,  or  his  deputy,  have  a  voice  in  all 
elections  and  corporate  meetings,  and  take  place  next  to  the 
mayor. 

4.  That  all  the  aldermen,  and  the  deputy  recorder,  be 
juftices  of  peace  for  the  borough^  and  that  the  county 
juftices,  who  have  never  a6led  within  the  borough,  be 
exprcfsly  excluded  from  a£ling  therein. 

5.  That  in  all  afiemblies,  or  meetings  for  the  elections 
of  mayor,  aldermen,  recorder,  and  freemen,  and  in  all  a6ls 

I53J  to  be  done  by  the  mayor,  recorder,  and  aldermen,  or  the 
major  part  of  them,  the  mayor,  or,  in  his  abfence,  his  deputy 
iball,  when  the  voices  are  equal,  have  a  cafting  vote;  and 
that,  upon  the  death  of  a  mayor,  the  recorder,  or,  in  his  ab- 
fence, his  deputy,  {hall  have  a  cafting  vote  in  the  eledtion  of 
a  new  mayor,  when  the  voices  are  equal. 

6.  That  the  freemen  who,  notwithftanding  the  charter, 
have  by  the  ufagc  of  the  borough  been  excluded  from  voting 

in 


Notes  on  the  Cafe  of  llelUflon. 
in  the  ciccllon  of  new  frccoicn,  be  cxprcfsly  excluded  by  the 
new  charter. 

7.  That  the  alJcrmcn  continue  for  life,  un'.jfs  removed 
for  rcafonablc  caufc. 

8.  Thdt  a  competent  number  of  fit  pcrfons  be  n'^muuucU 
a:  J  J  appointed  by  the  charter  to  be  freemen  ot  the  borough. 

W  12.  (IJ.)     The  report  of  the  Attorney  and  Solicitor       Note 
General  on  this  occasion  was,  ^^) 

"  That  they  had  been  attended  by  counfel  on  the  part  of 
**  the  petitioner,  and  alfo  on  the  part  of  ihe  remaining  aldcr- 
*'  men  and  fix  of  the  remaining  burgeflls  of  the  faid  boiou^h, 
*<  and  that  they  fuhmittcd  to  their  Lordfhips  that  it  was 
<'  their  opinion,  that  it  would  be  expedient  and  juft  for  his 
"  Majefty  to  grant  a  new  charter  of  incorpt^raiion  to  the 
"  faid  borougli,  upon  the  general  plan  of  tlic  charter  of 
<'  Q^jcen  Elizabeth,  with  fome  of  the  additions  and  vriHations 
*'  which  had  been  propofed  to  their  Lordfhips,  particularly 
«  the  two  lirft. 

*'  That  the  third  cont.iuRu  ..ri  innuv.mon  la  1  ic  torm  of       I  5^J 
"  the  conftitution,  whic'i,  havinij  been  objcct-d  10,  they  did 
**  not  t))ink  ofiufficieiit  confcqiiciicc  to  be  adopted. 

*'  That  ihcy  recommended  the  4.th  propofal  to  their  Lord- 
"  fliip*;,  except  fo  far  as  it  purported  to  exclude  the  jullices 
*'  of  the  peace  for  the  county  at  larj^e,  for  that  the  rclV  of  it 
*^  was  but  a  fmall,  and  that  a  convenient  addition  to  the 
»'  charter  of  the  loth  of  Charles  the  I'irlK 

*'  That  they  had  made  fome  flight  alterations  in  the  5th 
"  propolal,  to  anfwer  the  purpoLs  of  ir  more  ci)!r:;»lLttl'., 
<'  and  propofed  it  to  be  as  follows  : 

*'  That,  in  aflemblics  or  meetings  for  the  cle(3ion  of 
^'  mayor,  aldermen,  recorder,  and  ficemen,  and  in  ali  a^s 
<^  to  be  done  by  the  mayor  and  aldermen,  or  the  major  part 
**  of  ihcm,  where  the  voices  arc  equal,  the  mayor,  or,  in  his 
**  ablence,  his  deputy,  (hall  have  the  callmg  vole  :  and  that, 
**  upon  ihc  dv-aili  o!  a  mayor,  the  peifon  wl^o  Ull  ferved  ihc 

^*  diicc 
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(B) 


•«  office  of  mayor  prefent  at  fuch  ele(5^ion  fliall  have  tlie 
^DN*       "  caftincT  vote  in  the  eledlion  of  a  new  mayor,  if  the  voices 


'<  be  equal. 

«  That  the  6th  propofal,  though  it  had  been  flrongly  op- 
«  pofed,  they  thought  fit  to  be  adopted,  as  it  provided  a 
**  method  of  eledlion  which  had  been  conftantly  pra6lifed  in 
•*  the  place,  though  not  fui table  to  the  legal  conftruclion  which 
«  had,  at  length,  been  put  upon  the  old  charter. — That  the 
£57]  "  old  charter  being  now  removed,  it  feemed  moft  expedient 
*'  to  give  the  fan6lion  of  law  to  the  cuftom  of  the  place. 

"  That  they  thought  the  7th  propofal  very  reafonable  ; 
*'  and  that  the  Sth  was  of  courfeJ* 

[Ct*  In  the  charter  of  Queen  Elizabeth,  only  the  mayor 
and  aldermen  were  fpecifically  appointed.  There  was  pro- 
bably a  confiderable  number  of  old  freemen  exi fling  at  the 
time.J 

Note  ^'  ^^'  3''  4^'  ^^'^     ^^  would  feem  that  there  are  two 

(C)        very  diftl-rent  ways  in  which  a  man  may  exercife  the  fran- 
chife  of  a  corporator. 

1.  He  may,  as  a  member  of  the  corporation,  concur  in 
the  joint  a«5l  of  the  aggregate  body.  Such  joint  or  corporate 
acts  as  require  the  concurrence  of  all  the  eiTential  integral 
parts  of  the  whole  cannot  be  performed,  when  any  of  thofe 
integral  parts  are  lofl".  Of  this  fort  are,  The  taking  or 
granting  lands,  bringing  or  defending  adtions,  and  fo  forth. 

Whether  the  acceptance  or  refufal  of  a  new  charter,  fo  as 
cither  to  complete  its  validity,  or  to  make  it  void,  are  fuch 
ac^s  as  have  juft  been  defcribed,  and  require  that  the  cor- 
poration fhould  pofl'efs  all  its  neceffary  integral  parts,  or 
whether  they  may  not  be  d  jne  by  the  major  part  of  the  re- 
maining individual  members  of  an  imperfed  and  mutilated 
corporation,  was  one  of  the  queftions  agitated  in  this  cafe. 

2.  A  corporator  may  feverally  and  individually  do  adls, 
and  enjoy  privilege^,  which,  however,  he  is  only  entitled  to 

I58]      do,  or  enjoy,  as  being  a  member  of  an  aggregate  body.     Of 
Z  this 
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this  fort  arc,  The  voting  for  a  member  o\  Parliament,  cxcr- 
cilmg  a  right  of  con^mon,  and  many  others  which  might  he 
mentioned.  "  It  is  n<>  new  thing,"  (fays  Lord  Holt,  fpcak- 
ing  of  a  corporator's  right  of  voting  for  a  member  of  Parlia- 
ment) "  but  agreeable  to  the  lules  of  law,  that  a  franchife 
*'  Hiould  be  vclUd  in  the  congregation  a^jgregate,  and  the 
"  bencht  (>f  it  to  redound  to  the  particular  members,  and  to 
"  be  enjoyed  by  tliern  in  ihcr  pri-jate  dipacLy."  (Lord 
Raym.  p.  052.) 

According  to  the  do^^rinc  in  the  cafe  of  the  corporation 
of  Colchelier  aguinlt  Scabcr,  a£ts  and  privileges  of  this  fort 
may  be  done  or  enjoyed  by  the  individual  members  of  a 
Corporation,  although  the  aggregate  body  has  \oi\  fome  of 
its  cflcnlial  integral  pjrls.  1  his  was  the  other  main  queftion 
on  the  hrrt  point  m  tl.is  cafe.  We  mult  conclude  from  the 
event  of  ti»c  caufe  that  the  Committee  decided  on  the  fr^ 
point,  and  adopted  the  dottrinc  contended  for  by  the  counfel 
for  the  petitioners,  bccaufe  they  confidercd  the  legal  rctur^ 
to  be  that  which  Johns  made.  If  they  had  thought  that  the 
only  thing  that  vitiated  the  votes  of  the  new  corporators  was 
their  being  njade  within  the  year,  l^iH  the  return  by  Rogers 
would  have  been  rhe  legal  return,  and  as  the  fix  old  cor- 
porators voted  at  hi>  poll  (though  under  a  protcli),  their  fix 
votes  being  (on  fuch  a  fuppolition)  the  only  good  ones  on 
that  poll,  his  return  would  have  been  amended  accordmg  to 
the  firlt  order  made  by  the  Houfc  for  that  purpofe. 

P.  38.   (D.)   A  gentleman^,  who  was  the  leading  coun-       [jq] 
ftl   on  one   fide,  in  that   cafe,   has  favoured   me   with   the       »,  . 
following  note  of  it.  (D) 

The  Kinu  againll  the  Mayor  and  Aldermin  of  Col- 
CHESTER.     Trin.  i^Gco.  liL    1774. 

Upon  a  rule  to  flicw  caufc  why  a  tnamLmus  (hould  not 
go  to  the  mayor  and  aldermen  of  Colchcrtcr,  to  proceed  to 

*  Mr.  WaIUcc,  aficnvaidi  Attorney  GcncnL 
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K'ote      ail  elecllon  of  48  perfons  duly  qualified  under  the  aa  of  the 
(D'        9th  and  loih  of  William  the  ThircJ,  to  be  guardians  of  the 
■^•"*^    poor  of  the  faid  town,  the  cafe  was  this  : 

By  the  ftatute  referred  to,  a  corporation  was  created, 
confilVm^  of  the  mayor  and  aldermen  of  Colchefter  for  the 
time  being,  and  of  48  other  perfons,  guardians  of  the  poor, 
to  be  chofen  in  a  manner  prefcribed,  for  the  purpofes  of 
aflefCng  and  levying  the  poor  rates  in  the  town  of  Colchefter, 
building  hofpitals,  workhoufes,  he. 

By  the  provifions  of  the  ad,  the  firfl  48  guardians  were 
to  be  chofen  at  once,  12  out  of  the  inhabitants  of  a  certain 
defcription  within  each  of  the  four  wards  into  which  the 
town  is  divided.  The  fix  of  each  twelve  who  were  firfl 
clewed  for  every  feveral  ward  were  to  ceafe  to  be  of  the 
corporation  at  the  end  of  two  years,  and  fix  others  to  be 
chofen  in  their  room  by  the  inhabitants  of  the  refpe6tive 
wards,  at  a  meeting  to  be  holden  by  the  mayor  and  aldermen 
for  that  purpofe  ;  that  is,  24  new  guardians  were  to  be 
chofen  every  fecond  year  for  the  v/hole  town,  and  all  the  48 
to  be  changed  every  four  years. 
pr   -1  Informations  in  the  nature  of  quo  warranto  having  been 

*■  exhibited,  about  the  year  1740,  againfl:  the  then  mayor  and 

aldermen,  and  judgments  of  oufter  obtained  thereon,  there 
ceafcd  to  be  any  mayor  or  aldermen,  and  there  could  be  none 
chofen  agreeable  to  the  charter.  The  confequence  of  this 
was,  that  there  could  be  no  meeting  holden  for  the  election 
of  new  guardians  according  to  the  regulations  of  the  a6t  of 
King  William  j  neither  could  the  remaining  guardians  hold 
any  meetings  for  difpatching  the  bufinefs  of  the  corporation, 
for  they  too  were,  by  the  a6t,  dire6ted  to  be  holden  by  the 
mayor  and  aldermen.  To  remedy  thefe  inconveniences,  a 
temporary  aft  paflcd  in  1742,  (15  Geo.  II.)  impowering 
certain  governors  of  a  charity,  who  were  alfo  chofen  under 
the  ftatute  of  King  William,  to  hold  the  meetings  for  the 
management  of  the  bufinefs  of  the  corporation,  and  appoint- 
ing 
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ing  12  pcrfons  nomlnat'im  to  officiate  in  the  room  of  ihc  Not« 
mayor  and  aldermen,  during  the  continuance  of  this  tern-  ^^  L_ 
porary  acl,  or  till  the  King  IhoulJ  be  plcafcd  to  re- incorpo- 
rate the  town,  and  no  longer.  This  a£t  expired  fome  time 
in  1745,  and  from  that  time  the  poor-rates  were  afllflcd, 
levied,  and  difpofcd  of,  by  parochial  overfccrs,  appointed  by 
the  jufticcs  of  the  peace  for  the  county,  according  to  the 
general  law  eftabliOicd  by  the  ft.itute  of  Queen  tliz.ibcth 
(i).  In  1763,  the  King  granted  a  new  charter,  which  re- 
vived the  corporation  of  the  borough  with  its  former  con-  r6il 
flitution.  The  poor- rate  however  continued  to  be  under 
the  management  of  parochial  overfccrs,  with  this  difference, 
that  thofc  ovcrfeers  were  now  nominated  by  corporation 
jufticcs  appointed  under  the  charter.  There  had  been  no 
election  of  guardians  of  the  poor  under  the  ftatute  ot  King 
William,  fmce  1742,  and  the  corporation  created  by  that 
Hatute  had  entirely  ceafed  from  acting  fmce  1745,  fo  that 
for  a  long  time  there  had  not  been  one  of  the  48  guardians 
cxifting. 

The  mandanms  was  now  applied  for  to  compel  the  mayor 
and  aldermen,  (under  the  new  charter  of  1763)  to  hold  a 
meeting  for  the  election  of  48  guardians,  according  to  the 
ftatute  of  William  the  Third. 

On  the  part  of  thofc  who  made  the  aj>j^lication,  (bcfidcs 
arguments  of  convenience  and  policy,  drawn  from  opinions 
of  pcrfons  living  at  Colcheiter,  declared  in  their  affidavits) 
the  cafe  of  the  cor|X)ration  of  Colchellcr  and  Seahcr  was 
much  relied  on,  as  proving  that  the  mayor  and  aldermen 
were  now  to  be  confidered  as  holding  their  ofliccs  under  the 
old  charter  of  the  town,  which  had  only  been  revived  hy 
that  of  1763.  This  being  the  cafe,  it  was  fuid  that  they 
were  internal  parts  of  the  corpjration  created  by  the  ftatutc 

(1)43  r.Hz.  cap.  a. 
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Note       of  King  William,  and  competent  to  hold  a  meeting  for  the 
(D)       clcdion  of  the  48  guardians. 
'*^^"*^         On  the  other  fide,  (befides  the  arguments  of  expediency 
alfo)  it  was  faid,  among  other  things,  that  by  the  ftaitute 
[62]        of  William  the  Third,  a  power  of  choofing  48   all  at  one 
time  was  only  given  for  once  after  the  creation  of  the  corpo- 
ration ;  that  fuch  powet  had  been  exercifed,  and  was  now 
gone. 

Lord  Mansfield. 

"  The  policy  of  the  ad  is  not  open  to  difcuflion.  If  it 
"  were,  I  am  of  opinion  that  it  is  better  to  have  a  large 
*'  diilricl  than  a  fmall  one. 

"  My  great  difficulty  is,  whether  we  can  grant  a  manda^ 
"  niui  to  revive  the  corporation.  But  it  feems  to  me  to  be 
*'  dijjolved.  I  confider  the  mayor  and  aldermen  as  one 
«  integral  part,  and  the  48  as  another  integral  part.  The  48 
*«  muft  be  fuppofed  all  gone.  The  reft  of  the  corporatioa 
•*  created  by  the  temporary  law  is  alfo  gone;  fo  there  is 
"  not  a  finale  member  left. 

"  Whether  the  revival  of  the  corporation  of  the  borough 
"  extends  to  this  power  of  choofing  the  guardians  members 
"  of  the  other  corporation,  is  a  queftion  very  different  from 
*'  the  queftion  in  Seaber's  cafe.  The  temporary  a6t  of 
"  George  the  Second  feem.s  to  fuppofe  it  would  extend  to 
*'  that  when  it  fhould  take  place.     I  fliall  not  go  upon  that. 

"  I  do  not  remember  any  inftance  of  a  mandamus  for  an 
*'  integral  part." 

Mr.  J.  Aston. 

"  There  is  no  inftancc  ofzmandamus  to  reftore  an  integral 
"  part.     A   inandamui  is  difcretionary,  and  the  court  will 
"  not  grant  it  in  fuch  cafe." 
[63]  *  Nota.     The  court  was  of  opinion  they  could  not  grant 

*  a  mandamus  or  a  whole  integral  part,  and  that  the  corpo- 

•  ration,  which  was  to  confift  of  two  integral  parts,  by  the 

«  diffo- 
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*  difTolution  of  one  of  thcfc,  was  itfclf  diiTolvcd.      But  if  the       Note 

*  law  were  othcrwife,  yet,  as  the  mandamus  is  difcretionary,   ^  _   j_ 

*  the  court  would  not,  uiuler  the  prtfciit  circumilanccs,  grant 

*  it,  as  it  would  introduce  lb  much  confufion.' 


P.  41,  50.  (K).     [  rhe  Report  of  Sir  Philip  Yorkc  and       Note 
•C.  VVcarg,  th 
cafe  of  Tiverton. 


(E) 
SirC.  VV^carg,  the  Attorney  and   Solicitor  General,  in  the  ' 


"  To  the  King's  Mofl  Excellent  Majefly  ; 
**  May  it  plea(e  your  Majcfty, 

•*  In  humble  obedience  to  an  order  of  their  excellencies 
•*  the  late  lord  Jufticcs,  made  in  council  the  19th  day  of 
"  September  la{f,  whereby  we  were  commanded  to  examine 
'*  the  annexed  petition  of  Roger  Ch::inherluin,  John  Up- 
•*  cott,  William  Upcott,  George  Davy  fenior,  George 
•*  Davy  junior,  and  Ji)hn  Tri(lram  ;  fix  of  the  capital  bur- 
■*  gcflcsof  the  corporation  of  the  town  and  parifli  of  Tivcr- 
**  ton,  in  the  county  of  Devon ;  and  of  W^illiam  Upcott 
'*  junior,  Daniel  VVcxxJward,  Clement  Govett,  Caleb  Ing- 
'*  Ictt,  Charles  Plympton,and  William  Kroft ;    fix  of  the 

*  afliftants  of  the  faid  town  and  corporation  ;  and  to  report 
^*  to  their  faid  excellencies  in  council,  what  we  conceived 
'*  proper  to  be  done  therein  :  And  alfo  in  humble  obedience 

*  to  one  other  order  made  by  their  excellencies  in  council, 
'*  on  the  14th  Day  of  November  laft,  referring  to  us  the 

*  anrwxed  petition  of  Samuel  Burridge,  Efq.  Oliver  Pcard, 
'*  Efq.    Peter  Aikin<«,  Efq.   Nathaniel   Thome,  Efq.   Peter 

*  Hartowe,  Leonard  lieagdon,  William  Hewlett,  William 
'*  Burridge,  John  Norman,  Robert  Dunsford,  and  John 
^*  Maunder,  Gentlemen,  ami  others,  the  inhabitam?*  of  the 
^  ancient  tpwn,  borough,  and  parilh  of  Tiverton,  in  the 

*  county  of  Devon  j  and  commanding  us  to  examine  the 
^  fame,  and  report  to  their  excellencies  our  opinion  thrre- 
^  upon;  and  aUu  in  humble  obedience  to  another  order 

•*>  roaJe 
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Nots  «*  made  by  their  excellencies  in  council,  on  the  faid  14th  of 
(t)  u  November,  whereby  we  were  commanded  to  examine 
«  the  annexed  petition  of  the  capital  burgcfles  and  affiftants, 
"  tof^ether  with  the  burgefles  inhabiting  the  town  and  parifli 
"  of  Tiverton  in  Devon,  and  report  our  opinion  thereupon, 
*'  to  their  faid  excellencies  in  council ;  and  alfo  in  humble 
"  obedience  to  one  other  order  made  by  their  excellencies  in 
*f  council  on  the  5th  day  of  December  laft,  whereby  we  v/ere 
*'  commanded  to  examine  the  annexed  petition  of  Samuel 
«'  Burridgc,  Ffq.  Oliver  PeardjEfq,  Nathaniel  Thorne,  Efq. 
w  Peter  Barlowe,  Leonard  Blagdon,  William  Hewett,  WiU 
"  liam  Hurridge,  John  Norman,  Robert  Durisford,  and  John 
*'  Maunder,  Gentlemen,  and  others,  the  inhabitants  of  the 
•'  ancient  town,  borough,  and  parlfh  of  Tiverton  in  th& 
"  county  of  Devon  ;  and  to  report  our  opinion  to  their  faid* 
*'  excellencies  in  council ;  we  have  confidered  the  faid 
*'  feveral  Petitions,  the  firft  whereof  fets  forth, 

"  That  King  James  the  Firft,  in  the  thirteenth  year  of 
*'  his  reign,  granted  a  charter  to  the  faid  town  and  pariftl  of 
"  Tiverton,  whereby  he  incorporated  the  fame  by  the  name 
**  of  the  mayor  and  burgefles,  and  that  the  fame  was  to 
"  confiil:  of  a  mayor,  twelve  capital  burgeflfes,  and  twelve 
•'  afliftants ;  the  mayor  to  be  chofen  out  of  the  twelve  capi- 
*'  tal  burgefTcs  yearly  and  every  year,  on  Tiiefday  next  after 
"  the  Feaft  of  St.  Bartholemew,  between  the  hours  of  nine 
"  and  twelve  in  the  forenoon,  by  the  faid  mayor,  capital 
"  burgefles,  and  aflifl:ants  of  the  faid  town  and  parifli  of 
*'  Tiverton,  for  the  time  being,  or^he  greatefl:  part  of  them  ; 
«'  and  that  the  faid  mayor,  fo  chofen,  (hould  be  fworn  on 
«  Tuefday  fortnight  after  the  faid  day  of  eleaion,  aad  fliould 
««  continue  in  his  faid  office  of  mayor  for  the  fpaceofone 
*•  year,  next  after  he  fhould  have  taken  the  faid  oath  of 
*»  office. 

"  That  Tuefday  the  tvvcnty-fjventh  of  Augufl:  laft  was 
•*  the  day  whereon,  by  the  faid  cliarter,  the  ekaion  of  a 

'*  mayor 


<( 


(( 
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**  mayor  ought  to  have  been  madr,  at  which  tim^  there  hap-       Note 
**  pencd  to  be  two  vacancies  in  the  faid  capital  burgclTcs  and        (^) 
"  aflilhnts,  and  thereby  the  petitioners,  being  twelve  in  num- 
'*  ber,  became  the  majurity  of  the  faid  capital  burgeflcs  and 
«'  amilani^. 

**  J  hat,  in  obedience  ti)  the  (aid  charter,  and  in  rcipcct  to 
'*  Sarnuel  Burridge,  El'q.  then  mayor  of  the  faid  town,  the 
"  petitioners  did  go  to  the  faid  mayor's  dwelling  houfc  in  the 
faid  town,  on  the  faid  Tuefday  the  twenty-fevcnih  day  of 
Auguft  laft,  in  order  to  attend  upon  him  to  the  common 
Town-hall  (the  ufual'placeof  fuchele<Stion)  and  to  proceed 
'*  there  to  the  choice  of  a  mayor  of  the  faid  town,  for  the  year 
*'  cnfuing,  where,  finding  Mr.  William  Burridge,  brotlicr  and 
**  fervantof  the  faid  mayor  in  the  fan!  houfe,  and  a  member  of 
**  the  faid  corporation,  the  petitioners  enquired  of  him  the 
"  faid  William  Burridge  for  the  faid  mayor,  who  anfwered, 
"  that  he  the  faid  Wiilliam  Burridge  was  not  obliged  to  tell, 
•'  and  did  not  know  when  the  faid  mayor  would  return 
"  until  he  faw  him ;  that  then  the  petitioners  afkcd  for 
"  tlie  key  of  the  Town- hall,  and  where  it  was,  and  were 
"  anfwered  by  the  faid  William  Burridge  that  he  could  not 
"  tell. 

"  That  the  petitioners  went  immediately  to  the  common 
"  Town-hall,  and  found  the  door  thereof  locked  or  bolted, 
"  and  remaining  in  the  paffagc  next  and  before  the  door  of 
"  the  faid  hall,  before  eleven  of  the  clock  in  the  forenoon  of 
'*  the  fame  day  Mr.  John  Richards,  deputy  town-clerk  of 
"  the  faid  corporation,  did  then  and  there  produce  a  paper, 
'*  containing  the  names  of  the  faid  mayor,  and  of  all  the 
'*  capital  burgcll'cs  and  afTiliants,  atid  did  twice  read  and 
'*  call  over  their  faid  names ;  and  all  the  petitioners  then 
'*  and  there  anfwering  to  their  names,  the  faid  mayor  and 
^«  the  rcil  of  the  faid  capital  burgclVes  and  afTiiUnts  being 
'*  abfcnt,  the  petitioners  being  the  majority  of  the  laid  clcc- 
'*  tors  of  a  mayor,  did,  between  the  hours  of  eleven  and 
Vol.  II.  V      s^^^^  Jfy    **  ivvclvf 
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"  twelve  o'clock  of  the  forenoon  of  the  fame  day,  there  pro- 
"  cecd  to  the  choice  of  a  mayor  for  the  year  enfuing  ;  and 
**  unanimouny  voted,  nominated,  and  elcoled  the  petitioner 
**  John  Trillram,  one  of  the  capital  burgefles  of  the  faid  cor- 
**  pDraiion,  mayor  of  the  faid  town  and  parifb  for  the  year 
"  tnfuing,  though  the  petitioners  vi^ere  advifed  fuch  ele£tion 
«'  was  not  of  force  by  reafonof  theabfence  of  the  then  mayor. 

«  That  the  faid  Samuel  Burridge,  the  then  mayor,  did  not 
"  appear  at  any  time  during  the  faid  election,  nor  was  any 
»'  mellac^e  or  cxcufe  brought  from  the  faid  mayor,  although 
*'  fomc  of  the  petitioners  did  attend  there  till  long  after 
"  twelve  o'clock  in  the  fame  forenoon  ;  nor  did  the  faid 
"  Samuel  Burridge  (as  the  petitioners  could  difcover  or 
"  find)  appear  at  the  faid  hall  at  any  time  before  twelve 
"  that  day,  or  after,  or  proceed  in  any  manner  to  any  elec- 
"  tion  of  a  fucceeding  mayor. 

*'  That  the  faid  mayor  did  the  day  next  before  the  faid  day 
*'  of  clecftion,  caufe  the  public  cheft,  wherein  were  kept 
**  the  charters,  records,  and  other  writings  belonging  to  the 
''  faid  corporation,  to  be  removed  out  of  and  from  the 
*'  Town-hall  (where  the  fame  were  always  kept)  and  car- 
*'  ried  ihe  fame  to  his  the  faid  mayor's  own  houfe  in  Tiver- 
'*  ton  aforefaid,  where  the  fame  then  remained  (as  the  petl- 
"  lioncrs  believed)  ;  and  about  feven  o'clock  in  the  even- 
"  ing,  before  the  faid  day  of  eledtion,  the  faid  mayor  did  ride 
"  out  of  the  faid  town  in  good  health,  and  was  abfent  the 
'*  faid  whole  day  of  eledion,  and  wilfully  dcferted  the  exe- 
"  cution  of  his  office,  as  the  petitioners  believed. 

"  That  the  faid  mayor,  ftiortly  before  the  faid  day  of  elec- 
**  tion,  endeavoured  by  large  fums  of  money  and  other  gra- 
"  tuities  to  engage  fcvcral  of  the  petitioners  to  vote  in  the 
•'.choice  of  a  mayor,  and  of  a  capital  burgcfs  and  affiftant 
''  then  vacant,  as  he  the  faid  ma\  or  [hould  dire<5l. 

"  That  by  the  laid  illegal  and  arbitrary  negkd^s  and  a6ts 
"  of  the  faid  mayor,  in  contempt  of  his  oath  of  office,  the 

"  faid 

I 
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'*  fa'd    corporation    is  notorioufly    injured   and   -  -  — '• ^,       Note 

^  andalljufticc  is  obftrudL-d  in  the  faid  town     :.     ^    ....;,        [*^ 

*  which  is  of  large  cxcent  and  very  populous,  and  exempt 

*  from  the  jurifdic^ion  of  the  jjiliccs  of  th«5  peace  for  the  faid 
'*  county  at  large ;  a'.id  unlcfs  timely  relieved  by  their  faid 

*  excellencies,  would  tend  to  the  utter  ruin  of  the  faid  cor- 

*  p  ^ration,  there  being  no  clajfc  in  the  faid  charter  for  the 

*  mayor  to  continue  after  his  year  of  ofHcc. 

"  The  petitioners  therefore  humbly  prayed   their  excel- 

*  lencies,  that  the  hardfhips  of  the  petitioners  cafe  being 
''  confidcrcd,  their  cxceilcncics  would  be  plcaf^d  to  order 
'*  a  writ  to  ifllic  under  the  ^reat  feal,  to  authorize  and  com- 

*  mand  the  capital  burgcfles  and  aifidants  of  the  faid  corpo- 
'  ration,  to  proceed  to  eleif^  a  new  mayor  for  the  faid  corpo- 

*  ration  (as  had  been  done  in  cafes  of  like  nature  in  other 
'  corporations)   or   that  their  excellencies  would  give  fuch 

*  orders  therein  as  to  their  wifdom  fhould  feem  fitting. 

"  The  petition  of  Samuel  Burridgc,  Efq.  Oliver  Peard, 

*  Efq.  Peter  Aticins,  Efq.  Nathaniel  Thorne,  Efq.  Peter 

*  Bartowe,  Leonard   Bla^don,  William  Heweit,  William 

*  Burii  I  n*,  John  Norman,  Robert  Dunsford,  and  John 
'  Maunder,  gentlemen,  and  others,  the  inhahitanis  of  the 

*  ancient  town,   boroui;h,  and  pr.iilli  of  Tiverton,  in  the 

*  county  ot  Devon,  lets  forth,  That  his  late  Majclty  King 

*  James  the  Finl,  by  his  letters  patents  under  the  g^rcat 
^  feal  of   Great  Britain,    bearing   date   tlie  tenth    day  of 

*  Auguli,  in  the  thirteenth  year  of  his  reign,  did  incorporate 
'  the  inhabitants  oi  the  faid  town  and  panfh  by  the  name  of 

*  mayor  and  burgeflcs  ;  confifting  of  a  mayor,  twelve  capi- 
'  tal  burgclfcs,  aiui  twelve  alliilant  burgeflcs ;  anJ  did,  by 

*  the  faid  letters   patents,    conilitute   Richard   Htll   alias 

*  Spurway,  to  be  the  firll  mnyor  of  the  faid  town  and  pariih, 
<  willing  that  he  ihould   be  and  remain  in   the  oAce  of 

*  mayoralty  from  the  date  of  the  (aid  letters  patents,  until 

*  the  TucfJay  next  after  the  fcaft  of  St.  Bartholomew  then 

E  2  **  next 
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Note  *'  next  roUovving,  aiiJ  from  thence  until  another  capita! 
(^)  «  burgefs  Ihould  be  chofen  to  the  fame  office;  and  did 
*^"*^  tc  thereby  direct  that  if  the  mayor  for  the  time  being  fhould 
*<  happen  to  die,  or  be  removed  from  his  office,  that  then 
«  and  fo  often  it  fliould  and  might.be  lawful  for  the  capital 
<*  burgclfcs  and  affiilants  for  the  time  being,  or  the  major 
'^  part  of  them,  to  choofe  one  other  of  the  capital  burgelTes 
<*  to  be  mayor,  and  that  he  fo  chofen,  fhould  exercife  the 
"  faid  office  during  the  refidue  of  the  year,  and  until  another 
«  fliould  be  rightfully  and  lawfully  chofen  to  the  office  of 
"  mayor;  and  did,  by  the  faid  letters  patents,  alfo  dired  that 
''  annually,  upon  the  Tuefday  next  after  the  feafl  of  St* 
"■  Bartholomew,  the  mayor,  capital  burgefTes,  and  affiftants, 
^'  or  the  major  part  of  them  for  the  time  being,  might  and 
"  fhould  have  power  and  authority  to  choofe  and  nominate 
«'  one  of  the  capital  burgefTes  to  be  mayor,  which  perfon  fo 
"  eletfled,  was  to  be  fworn  into  the  faid  office  on  Tuefday 
"  fortnight  next  after  fuch  his  ele6lion  ;  and  the  oath  of 
*'  office  which  he  then  took  is  to  the  effe6l  following  : 
*<  That  he  (hould  well  and  truly  ferve  the  King's  Majeify 
"  in  the  office  of  mayoralty,  and  as  mayor  for  and  during 
"  the  fpace  of  one  whole  year  thence  next  following,  and 
*'  until  another  (hould  be  lawfully  fworn. 

"  That  upon  the  twenty-eighth  day  of  Auguft  I722> 
"  the  petitioner  Samuel  Burridge,  then  one  of  the  faid 
"  capital  burgefTes,  was  duly  elected,  and  upon  the  eleventh 
«  day  of  September  then  next  following,  was  fworn  into  the 
**  faid  office  of  mayor,  by  taking  the  oath  aforefaid,  which 
"  faid  office  was  duly  executed  by  him  until  the  tenth  day 
*'  of  Scpfembc  lafl,  about  which  time  the  faid  Samuel  Bur- 
ridge was  then  informed  that  feveral  illegal  and  arbitrary 
dcfigns  had  been  framed  among  certain  numbers  of  the 
i'  faid  corporate  body  and  others,  and  particularly  to  carry 
away  by  force  and  violence  at  or  before  the  election  of  a 
mayor,  the  charter  and  writings  belonging  to  the  faid 

"  corporation; 


u 
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"'  corporation  ;  and  that  for  the  executing  of  fuch  cJcfigns,       No» 

<*  and  to  fupport  one  the  other  therein,  they  Ixxind  them-    ^^    ' 

**  felves   to  each  other  by  p-cuniary  as  well   as  religious 

"  tics,  as  by  proper  affidavits  will  be  made  appear.     Hut  for 

<*  the  avoiding  thereof,  and  the  ill  confcquences  which  might 

"  hsve  cnfued  thereon,  the  fuid   Samuel   Hurridgc  did  not 

"  attend  on  the  twenty  ftvcnth  day  of  Augufl  laft,  being 

**  the  day  appointed  for  the  clc<5iion  of  a  mayor,  not  apprc- 

"  bending  th.Jt  any  inconvenience  coulJ  h.ippen  to  the  cor- 

*'  poraiion  by  fuch  his  non-attendance,  but  he  might  have 

"  held  over  until  another  mayor  coulJ  be  freely  and  duly 

"  cled^ed,   in   regard  that  the  oath  which  he  took  at  the 

"  entrance  into  his  office,  required  him   to  exercife   his 

''  office  until  another  flioulJ  be  lawfully  fworn,  and  foTic  of 

"  his  prcdecellbrs  in  the  Cud  office  had  held  over  after  the 

^  expiration  of  their  year. 

"  That  the  petitioners  h.id  been  fincc  informed  and  ad- 
'*  vifcd,  that,  by  the  terms  of  the  faid  lc:ters  patents,  no 
'*  mayor  can  exercife  his  office  for  any  longer  time  than  one 

*  year,  and  hath  no  legal  authority  to  hi)ld  over  for  another 
^  year  ;  fo  that  the  faid  Samuel  Hurridge,  or  any  other  pcr- 
^  fon  not  being  elected  into  the  faid  office  of  mayor  upon 

*  the  twenty-feventh  day  of  Auguft  laO,  there  was  not  any 

*  le^^al  mayor  then  in  bcin^:,  nor  c<»uld  any  mayor  of  the 
>*  faid   borough    be  thereafter  duly  elected,  and  that    fuvh 

*  others  of  the  petitioner?  as  were  capital  burgrlles  and 
^  alliflant  burgeHes  of  the  faid  corporation,  could  no  lon- 

*  ger  execute  their  offices,  for  that  the  body  cor|>orate, 

*  eri-if^ed  by  th';  faid  letters  patents,  was  (as  the  petitioners 
'•  were  advifcd)  dtdolvcd,  and  tli  •  powers,  liberties,  and 
<  franchifcs  thereby  granted,  were  loU  and  »•-'•-     rOHd,  to 

*  the  great  damage  and  confufioii  of  the  ii.l  ;s  of  the 
^  faul  town  and  parifh,  v^hich  is  very  p\>pulous,  \\*>k\  greatly 
^*  concerned  in  carr)ing  on  the  woollen  manii'  ,  and 
'•  that  the  fame  caimot  be  reftored  or  continued  without  the 

E   3  **  inteipofmon 
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Not«      «  interpofition  of  your  Majefty's  moft  gracious  bounty  and 
(^^        <•  favour  towards    the  mhabitants  of  the   faid  town   and 

"  pari  ill. 

"  In  confideration  whereof,  the  petitioners  humbly  pray- 
"  ed,  that  their  excellencies  would  be  gracioufly  pleafed  to 
•t  rrrant  and  reilore  to  the  inhabitants  of  your  Majefty's 
«  faid  ancient  borough,  town,  and  parifli  of  Tiverton,  the 
<'  powers,  liberties,  and  franchifes  enjoyed  by  them  under 
<■'  the  faid  letrers  patents,  by  granting  your  Majefty's  mofl 
"  gracious  letters  patents  of  incorporation  and  reftorationj 
*'  with  fuch  powers  and  cla'ufes,  and  in  fuch  manner,  as  to 
*5. their  excellencies  great  \Vifdom  (hould  feem  meet. 

"  The  petition  of  the  capital  burgefTes  and  aflifi-ants,  to- 
''  gethcr  with  the  burgelTes  inhabitit^g  the  town  and  parifli 
'^  of  Tiverton  in  Devon,  fets  forth,  That  King  James  the 
"'  Fir/},  in  the  thirteenth  year  of  his  reign,  granted  a  charter 
"  to  the  faid  town  and  pariih,  whereby  he  incorporated  the 
"  fame,  and  out  of  the  burgefTes  were  to  be  chofen  a  mayT>r, 
*^  twelve  capital  burgefTes,  and  twelve  afliftants,  and  or- 
'*  daincd  that  there  fl:iould  be  a  new  mayor  annually  chofen 
"  out  of  tlic  twelve  capital  burgelTes,  on  Tuefday  next  after 
<'  the  feaft  of  St.  Bartholomew,  by  the  mayor,  capital  bur^ 
"  gefl'cs,  and  afTiftants,  or  the  major  part  of  them, 

"  'i  hat  on  the  faid  charter  day  of  eledion  for  the  year 
"  1723,  and  at  the  accuftomed  hours,  the  major  part  of  the 
**  capital  burgefTes  and  affiftants  did  meet  at  or  before  the 
"  ufiinl  place  cf  election,  in  obedience  to  the  faid  charter, 
*'  and  elcdfcd  a  mayor,  though  the  petitioners  were  advifed 
"  fuch  election  was  not  of  force,  by  reafon  of  the  abfence  of 
'*  the  late  mayor. 

"  That  the  petitioners  have  been  ever  ijealous  for  the 
"  fupport  of  the  prcfent  government  as  eftablifhed  in  your 
<*  M.  jcfly's  royal  family,  and  have  done  nothing  whereby 
"  the  (aid  ancient  charter  might  be  deemed  forfeited,  and 
«•  therefore  they  humbly  prayed  that   their  faid  excellencies. 

«  would 
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"  wo'ild  be  pleafcd  to  continue  the  fame,  and  ifllic  a  writ 
"  under  the  great  fcal,  to  authonxcand  conima.id  the  capi- 
"  tjl  burgcflcsand  aHiftants  to  proceed  to  electa  new  mayor, 
"  or  th.it  their  excellencies  would  ©ivc  fuch  orders  for 
**  the  prcfcrvation  of  their  faid  ancient  charter,  and  for  the 
<*  efbbliflimcnt  of  the  government  of  the  town,  as  to  their 
"  wifio'Ti  (hould  fecm  fitting. 

*'  The  other  petition  of  Samycl  Eurrid.;e,  Efq.  Oliver 
**  PcarJ,  Kfq.  Nathaniel  Thornc,  Kfq.  Peter  Baitowe,  Lco- 
"  nard  Blagdon,  William  H-wctt,  William  Hurridgo,  John 
"  Norman,  Robert  Darsford,  and  John  Maunder,  gentlemen, 
*'  and  others,  inhabitants  of  the  ancient  town,  borough,  and 
"  the  pjri(h  of  Tiverton  in  the  county  of  Devon,  humbly 
**  pnyedthat  their  excellencies  would  begracioufly  j  leafed 
**  to  grant  and  rcHorc  to  the  inhabitants  of  your  Ma- 
"  jcfly's  faid  ancient  borough,  town,  and  parifh  of  Tiver- 
**  ton,  the  powers,  liberties,  and  franchifes  enjoyed  by  thetn 
"  under  the  faid  letters  patents,  by  granting  your  Msjefty's 
**  mod  gracious  letters  patents  of  incorporation  and  rcl^tj- 
'*  ration  to  the  late  m  nibcrs  of  the  fuj^l  corporation,  in- 
•*  habiting  within  the  fame,  according  to  the  ancient  ufage 
"  and  prailice  thereof,  together  with  luch  other  p<;wers  and 
**  claulc-'j,  and  in  fuch  m.inner  as  to  their  faid  excellencies 
"  great  wiidojn  fht)uld  feem  meet. 

**  And  we  moft  humbly  e-.  rtify  your  Mjjefly  that  wc 
**  have  been  attended  by  the  agcnn  of  the  feveral  pcii- 
**  lioners,  and  have  heard  council  on  both  fides,   and  upon 

luch  attendance  fcvera)  faf^s  were  agreed  by  the  council 
"  tor  the  re fpc\5^ive  parties,  viz. 

**    \  hat  Kill;.' J.in».*s  the  Firltjon  tiie  tenth  d.»y  of  Auguft, 

m  the  thirteenth  year  ol  h»s  reigfi,  granted  a  charter  to 
•*  the  inhihitants  of  the  faid  town  and  parilh  of  I'lverton, 
«*  (bring  the  only  charter  under  wh"ch  they  appear  to  have 
*♦  acted)  whereby  he  incorporated  them  by  the  name  of 
•*  m;iyor  and  burgrllcs,  to  confill  of  a  mayor,  twelve  capita] 

K  4  **  burgcflfcs, 
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'<  bur^-'ffl'es,  and  twelve  afliO-ants ;  the  mayor  to  be  chofen 
*«  out  of  the  capital  burgefles  yearly,  on  the  Tuefday  next 
«  after  thefeaft  of  St.  Bartholomew,  by  the  faid  mayor,  ca- 
"  pital  burj;cfles,  and  afTiftants  for  the  time  being,  or  the 
«  major  part  of  them.  7'hat  the  mayor  fo  chofen  fliould  be 
«  fworn  on  the  Tuefday  fortnight  after  his  eledion,  and  con- 
«  tinue  in  his  office  for  the  fpace  of  one  year  next  after  he 
"  (hould  have  taken  the  faid  oath. 

"  That  upon  the  twenty-eighth  of  Auguft,  one  thoufand 
"  fcvcn  hundred  and  twenty-two,  being  the  charter  day  for 
"  eleclin^T  a  mayor,  Mr.  Samncl  Burridge  was  duly  elected 
"  mayor  of  the  faid  corporation,  and  on  the  eleventh  of 
"  September  follow/ng  regularly  fworn  into  the  faid  office. 

"  That  on  the  twenty  feventhday  of  Auguft,  one  thoufand 
«  fevcn  hundred  and  twenty-three,  being  the  charter  day  for 
«  electing  a  mayor  for  the  year  enfuing,  a  majority  of  the 
"  capital  burgefles  and  affiflants  did  at  the  ufual  time  af- 
"  femble  before  the  Town-hall,  the  door  then  being  locked, 
*'  and  did  then  and  there  in  the  abfence  of  Mr.  Burridge,  the 
*'  then  mayor,  give  their  votes  for  Mr.  John  Triftram  to 
''  be  mayor  for  the  year  enfuing;  but  that  Mr.  Tri'ftram 
*'  was  not  fworn  into  the  offi.ce  of  mayor,  nor  any  other  per- 
'*  fon  elected  to  be  mayor. 

*'  The  council  on  both  fides  likewife  admitted,  that  the 
'*  election  of  Mr.  Triftram  to  be  mayor  in  the  abfence  of 
*'  Mr.  Burridge,  then  mayor,  was  void.  And  although 
**  fome  of  the  petitioners  in  the  fnft  and  third  petition  had, 
*'  in  Hilary  Term  laft,  obtained  a  rule  of  your  Majefty's 
*'  court  of  King's  Bench  for  a  niandamus  to  fwear  the  faid 
*'  Triftram  into  the  office  of  mayor,  yet  their  agents  and 
"  council  declared  they  had  not  nor  did  intend  to  fue  out 
**  fuch  writ,  or  proceed  upon  the  faid  rule. 

''  It  was  likewife  admitted  by  the  couhcil  on  both  fides,  that 

*'  the  confequencc  of  not  proceeding  to  an  eledtion  upon  the 

*  charter  day,  one  thoufand  feven  hundred  and  twenty-three 

3  "  was. 
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**  was,  that  there  not  bcin:;  any  head  of  the  corporation,  the       Note 

**  other  members  could  noi  do  jiny  corporate  act  whatfr.cvcr,    ^^ 

*'  eithjf  for  the  adriiiniltraiiou  of  j  Jliicc,  prcfcrvaiion  of  ihcir 

"  righis,orto  anfwcr  any  of  the  purpfjfcs   for    which    they 

<^  were  incorporated,  but  were  in  a  (late  of  inability  toact, 

'^  and  mud  forever  continue  fo,  without  thr:  alBflancc   of 

**  your  Majerty's  favour  in  fomc-  method  or  other. 

*'  ThcTe  points  being  admitted  by  both  fidos,  the  council 
"  for  the  petitioners  in  the  fccoi.J  and  fourth  petition  i nil iK-d, 
"  tnat  the  corporation  was  dil^olved,  and  that  nothing  but  a 
*'  new  charter  could  rcltorc  them  to  their  corporate  capa- 
**  city. 

"  In  maintenance  whereof  they  urged  the  following  ar- 
*'  guments : 

**  That  this  corporation  was  a  political  body,  created  by 
"  charter,  upon  which  charter  the  ternisand  conditions  of  its 
**  being  did  depend. 

'^  That  by  the  charter  of  the  thirteenth  of  King  James 
"  the  Firft,  a  mayor  wasan  cflential  integral  part  of  thiscor- 
**  poration. 

'^  That  without  a  mayor,  or  a  cap:iciiy  in  the  reft  of  the 
"  members  to  elect  one,  it  ceafes  to  be  the  fame  body  created 
**  by  the  charter,  and  having  no  other  rui)port  but  tiiechar- 
"  teritmuft  be  diilolved,  and  nothing  but  a  new  charter 
*'  can  create  them  dt-  novo. 

'^  'I'hey  relied  upon  the  cafe  of  Mr.  Paintoii  late  recorder 
**  of  Banbury,  which  was  adjudged  in  your  Majcfty's  court 
"  of  King's   Bench  in   Michaelmas   Term,    one  thoufand 
"  (even  hundred  and  feventeen,  in  which  cafe  aji  information 
•*  was  exhibited  againll  the  defendant  for  excrLiftng  the  of« 
'*  lice  of  recorder  of  Banbury  i  and  upon  the  pl>     '  it  ap- 

•'  pcared,  that  the  inhabitants  of  Banbury  h.td  b  ...  ...^orj>o« 

**  rated  by  acharter  of  ihe  thirteenth  ol  King  Jam  •  the  Kirii, 
"  which  dircited  the  mayor  lo  be  annually  elected  on  acer« 
''  tain  day,  to  continue  ior  a  year  without  ajiy  pa\*'cr  given 

•*  for 
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"  for  holding  over,  and  that  upon  the  charter  day,  one  thou- 
"  fand  feven  hundred  and  fifteen,  they  had  n^gleded  to 
"  choofe  a  mayor,  whereupon  the  court  of  King's  Bench 
*<  were  of  opinion  that  the  body,  being  reduced  to  an  abfolute 
"  incapacity  of  ailing  as  a  corporation  in  any  refpe(Sl  what- 
«  fo^ver,  was  diflolveJ,  and  confequently  if  there  was  no 
"  corporation  Mr.  Painton  could  no  longer  be  recorder,  for 
*<  which  rcafon  judgment  was  given  againft  him. 

«  By  way  of  objedion  to  what  was  prayed  by  the  peti- 
"  tion-^rS  in  the  firft  petition,  it  was  infifted  that  a  mandatory 
«  writ  is  liable  to  many  objections,  unlefs  it  is  confidered  as 
*'  a  new  charter,  in  which  cafe  it  amounts  to  the  fame  thing 
<«  as  is  prayed  by  the  petitioners  in  the  fecond  petition,  only 
**  done  in  an  improper  form. 

"  Th.U  it  is  impoffible  fuch  a  writ,  confidered  as  a  writ, 
<'  can  be  executed  or  have  any  effect.  If  it  is  directed  to 
<'  the  mayor  and  burgefTes,  it  cannot  be  executed,  becaufe 
*'  there  is  no  mayor,  and  it  cannot  be  dire6led  to  the  bur- 
"  gcH'js  only,  or  to  the  capital  burgeflcs  and  afTiftants,  be- 
"  caufe  there  never  was  any  fuch  corporation  created,  and 
"  every  writ  muft  be  directed  to  and  executed  by  fome 
*'  natural  or  politic  body. 

"  That  although  fome  few  late  inflances  of  writs  of  this 
*'  fort  are  to  be  found,  yet  they  never  have  been  eftablifhed 
**  by  any  judicial  determination,  but  as  often  as  they  have 
"  been  mentioned  in  the  courts  of  Weftminfter  Hall,  the 
"  judges  there  have  fpolce  of  them  as  being  liable  to  very 
"  great  objections,  and  expreffed  great  doubt  concerning 
*'  them. 

*'  Whereas  a  new  charter  will  p^ice  the  corporation  upon 
"  a  firm,  fure  foundation,  and  is  therefore,  even  fuppofmg  the 
*'  cafe  to  be  doubtful  only,  the  mod  eligible  method: 

"  They  likewife  laid  before  us  the  Hate  of  the  corpora- 
"  tion  as  it  flood  at  the  time  of  the  petition,  and  alledged 
"  that  the  of/ice  of  one  capital  burgefs  and  one  aiTittant  was 

"  vacant. 
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"  vacant.     That  by  the  charter  the  caplu!  biirgeiTcs  ani        N'ote 

**  afliftants   muft    be  ilciicd  out   of  the  inhabiurus  of  me        ^^"^ 

"  town,  iind  if  z  capital  burgcfs,  or  an  aHiftanc  removed  out 

"  of  the  town,  he  might  tor  that  rcafon  be  removed  from  his 

*'  office.     That  Mr.  William  Upcot  junior,  who  actc'l  as 

"  one  of  the  afTiftants,  was  an  inhabitant  at  the  time  when 

'*  he  was  elected  an  aflillant,   but  had  fjnce  hiS  tlc<ftion  iC^ 

"  moved  out  of  the  town   of  Tiverton,  and  v/as  fettled   at 

"  Exeter,  about  fifteen  miles  dillant  from  Tiverton. 

"  In  fupport  oi  which  lev  cral  mutters,  they  infiftcd  on  the 
^*  following  claufcs  in  the  charter  of  the  thirteenth  of  King 
**  James  the  Firft,  viz. 

"  Et  ulterius  volumus  ac  per  p'ffntes  p'nobis  hercs  et 
«*  fuccefTor  unis  conccdimus  prefect  major  et  burgen*  vili*  ct 
**  paroch*  p*d  et  fucceflor  fuis  qd  quanJocunquc  contig'-rit 
**  aliquem  vcl  aliquosdc  capital*  burgcns' vill*  ct  par^-ch'p'd 
*'  fuperius  in  prefentibus  norataut  aliquo  tempore  inpoflcruni 
"  njiand*  vcl  eligend  obcii  vel  ab  officio  ill'  amoveri  vcl 
"  dccedcre  (quosquidem  capital*  burgens*  et  cor*  aliq'm  vel 
*'  aliquos  in  offic'  ill*  fe  non  benegeren*  vel  gerentesaut  p' 
"  aliqua*  al*  caufa  ronabit  amobilcm  et  amobilcs  cfic  volu- 
"  mus  ad  bene  plitum  major'  et  cctcror'  capital*  burgcns'  ct 
"  afliiten'  vill*  ct  paroch'  p'd  p'  tempore  cxiftca*  vcl  major 
«  partis  corundem  quorum  major  p'  tempore  cxiften'fcmpcr 
<*  unum  cllc  voiumus)  quod  tunc  ct  toties  bene  llccai  et  lice- 
"  bit  m.ijori  et  reliquis  capital*  burgcns*  ct  affiftcn*  cxiftca* 
*«  coc  confiliu*  vill*  ct  paroch*  p*d  vcl  major  part  eodcm  (quo 
**  major' p*  tempore  cxifton*  unum  eflc  volumus)  unum  ai' 
"  vdplur*  al'  de  adiften*  vill*  ct  paroch  p*d  in  locu*  five  loca 
'*  ipfius  capital'  burgcns  vcl  ipor  cipital  burgcns  fic  mori 
"  amoveri  vcl  decidcrc  conlinj^cn*  vcl  coniingcn*  cligere 
**  noiare  et  pT.ccrc. 

•*  Et  quandocunque  contigcrit  aliquem  vcl  aliquos  dc 
*<  afliftcn*  vill' el  paroch'  p'd  fupius  in  prefentibus  noiat  aut 
•*  aliquo  tempore  inpoftcm  cligcnd*  vcl  noiand*  obcii  vel  ab 

«*  offic* 
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Note      «  offic'  ill'   amoveri  vel  dccedere  quos  quidem  affiften'  aut 
(£)        "  €or  aliquem  vel  aliquos  in  offic  ill'  fe  non  bene  geren'  vel 

^""'^^  i«  frerentcs  aut  p'aliquaal'  caufi  rationobil' amobil'  etamo- 
"  biles clTe  volumus  ad  bene  plituin  major'  capital'  burgens 
<'  ct  ceteror'  aflften  vill'  et  paroch'  p'd  p'  tempore  exiften' 
"  vel  majoris  partis  eorundem  (quo  nnajor'  p'  tempore 
"  exiften  fempcr  unum  efle  volumus)  q'd  tunc  et  toties 
«  bene  liceat  ct  licebit  major'  capital'  burgen'  et  reliquis 
"  afliften'  exiften'  com'un  confil'  vill'  et  paroch'  p'd  vel 
*'  major  part  eorundem  (quorum  major  pro  tempore 
'<  exiften  unum  efle  volumus)  unum  al'  five  plur  al'  de  dif- 
'^  cretion'  et  probior'  inhabitan'  vill'  et  paroch'  p'd  in  locum 
"  five  loca  ipfius  afliften'  vel  ipfor'  afliften'  fic  morl  amoveri 
<'  vel  decedere  contingcn'  vel  contingen'  eligere  noiare  et 
**  preficere. 

"  They  likewife  produced  three  papers,  proved  to  be  true 
"  copies  of  entries  in  the  books  of  the  corporation  by  the  af- 
"  fidavit  of  John  Richards,  by  the  firft  of  which  papers  here- 
*'  unto  annexed,  bearing  date  the  tv/enty-ninth  day  of  June, 
"  one  thoufand  fix  hundred  and  ninety-one,  it  appears  that 
**  Anthony  Salter,  Peter  Peirce,  two  capital  burgefles,  and 
"  John  Force,  were  at  an  afix^mbly  of  the  mayor,  capital 
"  burgefles,  and  afliftants,  upon  the  faid  twenty-ninth  day  of 
"  June,  one  thoufand  fix  hundred  and  ninety-one,  removed 
*  from  their  refpedive  ofliccs  of  capital  burgefles  and  aflift- 
*'  ante,  in  regard  they  had  for  fome  years  before  removed 
"  thcmfclves  and  their  families  out  of  the  town,  and  inhabited 
*'  at  a  diftancefrom  the  fame, 

**  By  the  fecond  paper  hereunto  annexed,  bearing  date  the 
"  feventcenth  day  of  September,  one  thoufand  feven  hundred, 
"  it  appears  that  John  Maunder  was  removed  from  the  of- 
"  Hce  (.f  an  aflTiftant  of  the  faid  corporation,  for  having  with- 
"  drawn  and  abfented  himfclf  beyond  the  fcas  out  of  the 
"  kingdom,  for  the  fpaec  or  fix  months  and  upwards,  and 

"  negle6led 
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*'  nfglc£led  his  duty,  and  as  they  were  informed  procured       N'^e 
**  himfelf  tobe  made  aburgher  of  Amlicrdam. 

"  By  the  third  of  which  papers  hereunto  ItkcwifcanncxcJ, 
"  bearing  date  the  fifth  diy  of  February,  one  thoufand  fevcn 
*»  hrjndrcd,  it  appears  that  Mr.  Edward  Bury  was  r  ' 

*'  from  the  office  of  an  afliftant  of  this  corporation,  i.„  i.^t 
**  he  had  for  a  confidc-rablc  time  thcrn  pafV  withdrawn  him- 

fclf  and  family  out  of  the  town  and  parifh,  and  rcfidcd  re- 
*'  mote  from  the  fame,  and  had  neglected  the  duty  of  his 
"  office. 

**  To  prove  that  Mr.  W'illiaTi  Upcot  junior,  was  rc- 
*'  moved  from  Tiverton  and  fettled  at  Exon,  thjy  read  tht* 
"  affidavit  of  John  Hole  hereunto  annexed,  who  fwcars  that 
*'  Mr.  William  Upcot  junior,  above  five  years  fincc  re- 
*'  moved  with  his  wife  and  family  out  of  Tiverton  aforc- 
"  faid  to     Toplham    (about   eighteen    miles   dilbnt  from 

thence)  and  fettled  and  inhabited  in  Topihnm  aforcfaid  for 
"  fomc  time,  and  from  thence  removed  with  his  wife  and 
**  family  to  the  city  of  Exon,  (about  fifiecn  miles  diilant 
**  horn  Tiverton  aforefaid)  and  the  faid  Mr.  Upcot,  with 
*'  his  wife  and  family,  have  ever  fiucc  been  inhabitants  in 
*'  Exon,  and  fettled  and  lived  there,  and  he  haih  cvtr 
^^  lince  ufcd  and  exercifed  his  trade  and  bufincfs  in  Exon 
*'  aforcfaid;  and   that   the   faid   Mr.    Upcot  was  no  w.iy 

fettled,  or  an  inhabiunt  in  Tiverton  at  the  time  of  the 
*•  lall  election  of  mayor  for  Tiverton  i  and  that  fmce  the 
*'  faid  Mr.  Upcot's  non -inhabiting  in  Tiverton  as  afore* 
*^  faid,  the  deponent  had,  by  the  order  of  his  father  Mr, 
•*  John  Upcot,  lett  notice  with  the  faid  Mr.  John  I'jktoI,  or 
**  .Mr.  Walter  Broad  in  Tiverton,  of  the  fummonfcs  of  th* 
*^  meetings  of  the  corporators  and  members,  intended  and 
"  had  in  'J'ivcrton,  by  the  mayors  and  members  for  the  time 

being  of  the  corpv>ration  of  Tiverton  afoicfald,  about  the 
**  a tFa irs  of  the  faid  corporation:  but  the  (aid  Mr.  WM. 
*'*'  liatn  U|K.otdid  but  feldom  attend  at  fuch  meetings  ^'  d 

'*  i:.at 
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«  that  chiefly  on  eIc£lions  of  mayors  and  members  of 
"  parliament,  and  the  faid  Mr.  John  Upcot  did  always  tell 
«  the  deponent  that  he  need  not  give  notice  to  the  faid  Mr, 
"  William  Upcot  in  Exoh  of  fuch  fummons  as  aforefaid, 
«  for  fuch  meetings  aforefaid. 

"  They  relied  upon  this  as  an  evidence  that  Mr.  Wil- 
"  Upcot  junior  was  incapable  of  holding  the  office  of  an  af- 
*•  firtant  any  longer ;  and  that  in  cafe  the  corporation  was 
*'  now  fubfifting,  he  ought  to  be  removed  :  and  thereupon 
"  they  fubmitted  it  as  a  matter  proper  for  confideration, 
"  whether,  if  your  Majefty  fhould  be  gracioufly  pleafed  to 
''  grant  a  new  charter  to  this  borough,  as  was  defired  by 
'*  the  fecond  and  fourth  petitions,  this  perfon  ought  to  be 
*'  reftored  thereby,     - 

**  The  counfel  for  the  petitioners  in  the  firft  and  third 
"  petition,  argued,  that  although  by  the  not  electing  a  mayor 
"  on  the  day  appointed  by  the  charter,  the  corporation  was 
"  reduced  to  a  ftate  of  inability  to  a6i,  yet  it  was  flill  a  cor- 
*'  poration,  and  capable  of  receiving  your  Majefty's  com- 
*'  mands  by  a  mandatory  writ  under  the  great  feal,  to  pra- 
"  ceed  to  the  eleilion  of  a  mayor, 

*'  That  fuch  writs  had  been  granted  in  cafes  of  the  like 
^  nature  in  fome  corporations,  and  thofe  corporations  do  at 
**  this  day   depend  upon  elections  made  by  virtue  of  fuch 

**   WTitS. 

"  That  it  would  be  of  dangerous  confequence  to  hold  a 
"  corporation  diflblved  by  fuch  an  omiffion,  which  would 
"  put  it  in  the  power  of  a  mayor,  a  fingle  member  of  the 
"  body,  to  deftroy  the  corporation,  either  by  his  neglect,  or 
**  in  order  to  accomplifli  fome  indirect  and  illegal  purpofcs, 
**  by  which  means  the  other  members  of  the  corporation 
"  would  be  deprived  of  their  freeholds,  the  eflate  of  the  cor- 
"  poration  would  efchcat  to  the  heirs  of  the  donors,  and  the 
"  debts  owing  to  and  by  the  corporation  would  be  loft  ;  for 
*'  a  new  charter  v/ould  not  reftorc  the  land  which  efcheated 

•«  to 
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*  to  private  pcrfons  upon  the  difluluii'jn  of  the  corporation, 
*'  nor  enable  the  new  corporation  to  fuc  fur  dcbt5  due  to 
^*  the  old  one,  or  make  (hem  liable  to  debts  contradlcd  by 
*'  them. 

"  That  what  made  it  the  more  ncccfliry  in  the  prcfcnt 
"  cafe  to  fupport  the  faiJ  corpuration  was,  that  the  right  of 
"  eletEling  members  to  f.-rve  in  parliament  for  this  town 
**  was  veflcd  by  the  charter  in  the  mayor,  capital  burgcfics, 
•'  and  afliftants. 

"  That  the  bcft  method  to  prevent  the  mlfchicfs  appre- 
"  hcndcd,  and  put  the  corporation  in  the  fame  flatc  it  was  in 
"  before  ihcomiflion  complained  of,  is  by  granting  a  manda- 
**  tory  writ  authorizing  ilicm  to  proceed  to  the  election  of  a 
**  mayor. 

"  But  if  a  new  charter  (hould  be  thought  ncceflary,  they 
"  dcfired  it  might  be  humbly  fubmlttcd  lo  your  Majcft y'» 
**  confideration,  that  it  is  rcafonablc  andjuil  thatthc  corpo- 
"  ration  (hould,  as  near  as  poflibly  it  cau,  be  placed  upon  the 
**  fame  foot  it  v/as  at  the  time  when  a  mayor  ought  to  have 
"  been  clcitcd,  which  fume  of  the  council  for  the  pciitionci' 
"  in  the  firfl  and  third  petitions  faidvva^all  their  clients  con- 
"  tended  for,  and  that  they  did  not  oppofj  a  new  charter,  pro- 
**  vidcd  nothing  were  done  ihercbybut  ^cftoringlheoIdmem- 
*'  bcr«iof  the  corporation,  but  if  any  alteration  was  to  be  made 
"  they  hojK-'J  Mr.  Burridge,  who  had  been  the  author  of  all 
**  this  confulion,  and  h.id  occafioncd  the  dcilructiun  of  the 
**  old  corpuratiim,  if  it  wasdeftroycd.  ihjnl.i  nor  he  thou  hf 
"  fit  to  bo  a  member  of  the  new  one. 

**  As  to  the  point  infilled  on  by  the  other  fide,  to  (hcBT 
'*  Mr.  William  (Jpcot  to  be  dtfqualified  to  be  an  alTiibnt, 
^^  they  denied  that  if  a  capital  burgcfs  or  afTiftant  removed 
*'  out  4»f  the  town  of  1  iverton,  he  was  for  that  rcafo«i  only 
*'  removable  from  his  office,  unlcfs  he  alfo  neglected  ihc 
"  duty  offuch  office.  And  they  alledged,  that  though  Mr. 
**  L  pcoi  hud,  for  the  con.  cnicncy  ot  carrying  on  his  bulinefst 

''  tjkcn 
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Kote      **  taken  a  hnufc  at  Exon,  and   removed  bis  family  thither, 

(E)       cc  yet  he  kept  a  lodj^ing  at  Tiverton,  where  he  generally 

*"'"*^    ic  vv-entoncc  a  week  upon  Vlonday  or  Tuerday,and  returned 

*'  aijain  to  Exon  upon  Thurfday  or  Friday  ;  but  if  the  affairs 

"  oi  the  cornoration   required   his   attendance  upon   other 

**  davs,  he  o-cnerally  attended  thereupon  in  due  manner. 

*'  In  (upport  whereof  they  laid  before  us  the  affidavit  of 
«  Mr.  William  (Jpcot  junior  hereunto  annexed,  who  fwears, 
"  that  about  eis;ht  or  nine  years  fince  he  purchafcd  a  houfe 
"  at  Topfham,  commodious  for  carrying  on  a  joint  trade  in 
"  partnerfhip  with  his  father  John  Upcot,  the  faid  town  of 
*'  Tonfham  being  a  fea-port  town,  from  whence  the  woollen 
**  miuiufaclory  from  Tiverton  are  ufually  exported,  and 
"  merchandizes  from  abroad  fent  to  Tiverton  are  imported, 
*'  and  foon  after  the  deponent  went  with  part  of  his  family  to  ■ 
*'  Topiham  for  fundry  reafons,  and  among  others  to  receive 
"  and  forward  goods  for  account  of  the  deponent  and  his  fa- 
*'  ther  in  p  irtnertliip  :  that  for  about  fix  or  feven  years  paft, 
"  ihe  deponent  had  rented  a  houfe  in  the  city  of  Exon, 
*'  about  three  miles  nearer  Tiverton,  where  there  is  a  key 
*'  for  (hipping  off  and  landing  merchandizes,  but  at  the 
•*  time,  and  ever  fmce  the  deponent  purchafed  the  faid  houfe 
"  at  Topfham,  he  continued  to  keep  his  houfc,'with  part  of 
"  his  family,  at  Tiverton,  until  about  two  years  paff,  when 
"  the  deponent  and  his  father  quitted  one  branch  of  their 
"  joint  trade  to  Walter  Broad  and  John  London  (the  faid 
"  Mr.  London  being  a  fon  of  the  deponent's  fifter,  and  Mr. 
"  Brcxid  being  about  to  marry  the  deponent^s  niece)  and 
*'  thereupon  the  deponent  permitted  the  faid  Broad  (who  had 
"  fmce  married  the  deponent's  niece)  to  live  in  his  houfe  at 
•*  Tiverton,  in  regard  the  deponent's  father  being  a  widower, 

and  living  in  a  houfe  adjoining  large  enough  for  both  his 
*  and  the  deponent's  fan.ilies,    and  carrying   on   their   faid 

j)ar:ncrfhip,  they  agreed  to   live  together,  and  that  there 
**  (houlJ  be  an  apartment  refcrved  in  the  houfe  for  the  de- 

"  poncnt 
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"  poncnt  and  his  family,  which  ihc  deponent  had  fince  made 
*'  ufe  of,  and  that  the  dc|)onent,  to  ihc  bcfl  of  his  remem* 
'*  brance,  had  been  a  member  of  the  corporation  of  Tiverton 
*^  about  ten  years ;  and  the  mayors  of  the  faid  town  had 
*'  always  fent  their  fummons  to  the  dcfpondcnt's  habitation 
"  there  by  (bine  of  the  ft-rjcants  at  mace  (being  the  officers 
**  who  carry  luch  fuinmoiifes)  in  the  fame  manner  as  they 
"  did  at  the  houfes  of  the  other  members^   as  the  deponent 
*'  had  been  informed.     And  that  fincc  the  deponent  lived 
"  with  his  father,  fomc  of  the  faid  fcrjcants  at  mace  Iiad 
**  given  notice  to  the  deponent's  father  for  the  deponent's 
*'  attendance,  as  he  had  likewife  been  informed.     That  the 
"  deponent  never  remembered  the  leafl  compl.iint  made  of 
*•   his  non-attendance  fmce  he  was  firfl  chofcn  a  member 
"  of  the  corporation,   the  trade  in  partner(hip  between  the 
*'  deponent  and  his  father  being  very  confiderabic,  and  weil 
"  known  in  Tiverton,    And  the  deponent's  eftaie  there,  for 
*■''  which  he  had  for  many  years  and  at  that  juncture  paid  moro 
*'  taxes  to  the  King,  and  rates  to  the  poor  within  that  parifti, 
**   than  at  lead  three  of  ihc  capital  burgefies,  and  fix  aniflaiUS 
'*  of  the  corporation  together,  (who  ablcpied  ihenifclves  the 
**  laft  day  of  elc<flion  lor  mayor  for  the  then  prefcnt  year) 
**  that  the  deponent  pays  confiderable  fums  yearly  to  the  city 
^*  of  Exon  for  duties   of  go<^}ds  fent   the   deponent   from 
**  abroad,  in  regard  the  deponent  is  not  a  freeman  of  that 
**  city,   which    freedom,    though   it   had    been   otTered    the 
deponent,  he  declined  to  accc[)t,  by  rcafon  he  would  not 
be  obliged  to  fcrve  in  any  public  ofHces  there,  but  would 
^  be  at  liberty  to  do  his  duty  as  a  member  of  the  corpora* 
**  lion  of  Tiverton,  where   the   deponent  generally    went 
^^  Mondays  or  Tuefdays,  and  returned   1  hurlday  evenings 
*'  or  Friday  mornings  to  Exon,  and  th^t  the  deponent  gene* 
''  rally  attended  on  other  days,  when  any  buiincis  of  the 
**  corporation  of  Tiverton  required  his  prcfencc. 

Vol.  II.  F  «•  They 
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Note  «  They  infifted  alfo,  in  cafe  this  was  an  objection  againi^ 

(E^^  ,  "  Mr.  Wilh'am  Upcot,  it  would  hold  equally  againft  Mr. 
«  Robert  Atkins,  who  being  a  capital  burgefs,  was  removed 
*'  out  of  the  town,  and  lived  at  another  place  as  well  as 
"  Mr.  Upcot,  which  was  admitted  by  the  council  on  the 
«  other  fide. 

'«  The  council  for  the  petitioners  in  the  firft  and  third 
"  petition  did  likewife  lay  before  us  feveral  affidavits  to 
*'  prove,  that  Mr.  Burridge  wilfully  abfented  himfelf  on  the 
•'  27th  day  of  Augufl-,  one  thoufand  feven  hundred  and 
**  twenty-three,  in  order  to  prevent  the  eledlion  of  a  mayor 
*'  for  the  year  enfuing,  from  an  apprehenfion  that  a  perfon 
*'  would  be  elc6ted  whom  he  did  not  approve  of,  and  that 
*'  feveral  attempts  bad  been  made  by  Mr.  Burridge,  or  his 
'*  agents,  to  corrupt  the  members  of  the  corporation  by 
*^  bribes  and  other  offers,  to  vote  for  fuch  perfon  to  be 
"  mayor  as  he  fliould  recommend, 

"  On  the  other  fide  feveral  affid.ivits  were  laid  before  u?, 
•'  to  (licw  that  Mr.  John  Upcot,  one  of  the  petitioners  in 
"  the  firft  and  diird  petitions,  and  his  agents,  had  endea- 
**  voured  to  bribe  feveral  of  the  eledors  to  vote  for  fome 
**  perfon  in  his  intereft,  and  that  what  induced  A4r.  Bur- 
•*  ridge  to  abfent  himfelf  upon  the  charter-day  was,  an  infor- 
*'  mation  he  had  received,  that  Mr.  Upcot  and  his  party 
*'  were  determined  to  carry  the  eleilion  by  fome  violence, 
*'  if  they  could  not  obtain  it  othcrwife ;  and  that  Mr.  Bur- 
•'  ridge  did  not  then  apprehend  the  corporation  would  be 
"  deftroycd  by  the  not  electing  a  mayor  on  the  charter-day, 
*'  but  that  he  had  a  right  to  hold  over  until  a  new  mayor 
**  fhould  be  chofcn,  fince  the  oath  taken  by  the  mayor  was 
•'  to  execute  the  office  for  a  year,  and  until  another  mayor 
*'  (hould  be  lawfully  fworn,  and  there  are  fome  inftances 
*'  where  a  mayor  has  held  over  for  a  fecond  year.  But  in 
**  regard  your  Majefty's  court  of  King's  Bench  has  granted 
•*  an  information  againft  Mr.  -Burridge  for  wilfully  abfent- 

"  ing 
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**  ii)g  himfcIF  wlih  a  dcfij^n  to  prevent  the  eloSIon  cf  a      Note 

**  mayor,  and  dcOroy  the  right  and  fianchifes  of  the  cor-        ^^j^ 

•*   porktion  ;  and  has  liLcwilc  granted  informations  againft 

**  the  feveral  perfons  on  each  fide  charged  with  attempts  of 

*'  bribery  and  corruption,  by  which  information  thefc  fa^s 

**  arc  put  into  proper  method  of  trial,  and  fjch  of  the  (aid 

**  perfons  as  fhall  appear  to  have  been  guilty  of  the  crimes 

**  charged  upon  them,  may  receive  due  punilhment  by  the 

**  judgment  of  the  faid  court  thereupon.     VVc  thought  it 

*'  unncced'ary  to  trouble   your  Majcrfty  with  repeating  ths 

•'  particulars  of  thofe  affidavits,  which,  as  we  humbly  ap- 

**   prehend,  can  have  no  influence  upon  what  we  conceive 

•'  to  be  the  principal  qucftion  before  us,  viz.  What  is  the 

•'   confcquence  of  the  corporation's  not  electing  a  mayor 

*'  upon  the  charter-day,    and   which  is   the   moft   proper 

•'  remedy  to  fupply  that  omiilion  ?     Whether  a  new  char- 

*'  ter,  or  a  mandatory  writ. 

*•  As  to  the  confcquence  of  not  elcfling  a  mayor  upon 
•*  the  day  appointed  by  the  charter,  we  beg  leave  humbly  to 
**  certify  your  Majcily,  that  your  Majefty's  court  of 
*'  King's  Bench  was  of  fuch  opinion  in  the  tfafcofMr.  Fain- 
**  ton,  the  late  recorder  of  Banbury,  a!>  is  above-mentioned 
•*  to  be  infilled  on  by  the  council,  who  argued  for  a  new 
*^  charter  ;  with  which  opinion  the  parties  in  that  caufc 
♦*  acquiefced,  and  humbly  applied  to  your  Majefty  for  a 
**  new  charter,  which  your  Majcfly  was  graciouHy  pleafcd 
'*  to  grant  them  j  which  opinion  has  never  been  contradicted 
*'  by  any  fubfequcnt  rcfolution  or  opinion  of  that  court, 
**  (though  often  cited  there  as  an  authority)  nor  by  any 
**  fupcrior  court,  fo  ^ai  as  we  have  been  able  to  inform  our- 
*'  fclves;  and  we  humbly  apprehend  that  judgment  in  the 
^'  cafe  of  lianbury  comes  up  to  the  prefent  cafe,  and  is  a 
*-^  clear  authority  in  law  that  by  rcafon  of  this  default  the 
**  corporation  of  Tiverton  is  at  an  end.  Neither  can  we 
^  conceiva  how  a  corporation  can  fubfiiV,  when  it  it  deprived 
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Note       «  of  an  integral  part  of  the  body  made   neccflary  by  the 

(t)        "  charter,   without  any  power  in  themfelves  of  reftoring 

■*^''"^'    u  that  part,  or  of  doing  any  one  acl  as  a  corporation,  uhich 

«*  was  admitted  to  be  the  cafe  even  by  the  council  for  the 

"  petitioners  in  the  firft  and  third  petitions. 

"  And  we  being  commanded  by  the  order  made  by  their 
«'  excellencies  the  late  Lord  Jullices  upon  the  xirft  petition 
"  to  report  what  we  conceive  proper  to  be  done  in  the 
«  premifes,  do  further  certify  your  Majefty,  that  ilnce  no 
«  judgment  of  any  of  your  Maj e ft y's  courts  of  law  has 
«  hitherto  pafled  in  the  prefent  cafe  of  Tiverton,  we  fliould 
*'  have  humbly  been  of  opinion,  that  it  was  not  a  cafe  pro- 
«*  per  for  your  Majefty's  royal  interpofition,  before  foine 
"  leo^al  determination  had  been  made  therein  ;  unlefs  both 
*'  the  contending  parties  of  the  corporation  had  applied  to 
*'  your  Majefty  for  relief.  But  as  all  the  members  of  the 
•'  body  arc  now  before  your  Majefty,  by  the  fcveral  peti- 
*'  tions  j  fome  defiring  a  mandatory  writ,  and  others  a  new 
*'  charter,  and  all  of  them  admitting  that  they  are  incapable 
*'  of  electing  a  new  mayor  without  your  Majefty*s  gracious 
"  aid  ;  v/e  apprehend  the  matter  is  reduced  to  this  fingle 
**  queftion,  which  of  the  two  methods  propofed  is  moft 
"  advifeable. 

*'  As  to  a  mandatory  writ,  we  cannot  but  think  that 
"  method  would  be  moft  defireable  in  the  prefent  cafe,  s* 
"  tending  moft  to  the  prcfervation  of  the  ancient  franchife  ; 
**  provided  it  could  be  eftecfual  in  point  of  law  for  the  pur- 
*'  pofc  intended.  But  that  we  conceive  it  cannot  be,  be- 
**  caufe  if  there  is  no  corporation  in  being,  there  is  no  body 
''  to  whom  the  writ  can  legally  be  direded,  or  that  can 
"  legally  execute  it  ( i )  ;  unlefs  it  is  confidered  as  to  creating 
**  a  corporation  for  that  purpofe  \  in  which  view  it  will  be 

**  liable 

(i)  The  warrant  fometimes  di-  borough  of  Scotland,    when  the 

rtfled   by  the  king  to  the   magi-  legal  day  oFelcaion  has  been  flip- 

ftratcf  of  the  former  year,  for  a  p«tl,  ie  in  the  nature  of  the  man- 

^  dutorj 
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^*  liable  to  the  fame  objctflions  that  arc  made  a^ainfl  a  new 
"  charter  ;  for  fuch  corporation,  io  created,  mull  be  a  new 
'*  corporation.  For  which  rcafons,  and  confidcring  the  great 
'*  doubts  that  have  been  always  made  concerning  this  pro- 
"  cccdin^,  there  is  ju Ik  reafon  to  fear  that  if  your  Majcfty 
'^  (hoald  order  a  mandatory  writ  to  ifTuc  in  this  cafe,  it 
*^  might  only  tend  to  lay  a  farther  foundation  of  uncertainty 
"  and  confufion  in  this  borough. 

"  Up^n  the  whole  matter  we  arc  humbly  of  opinion,  that 
ihc  {\iXii^  and  moll  advifeable  method  of  rtftoring  to  the 
"  inhabitants  of  tiiis  town  the  capacity  of  acting  as  a  cor- 
**  poration,  and  the  franchifcs  and  privileges  which  they  for- 
merly enjoyed,  is  by  a  new  charter  of  incorporation  and 
*'  confirmation  ;  for  if  the  corporation  is  dtlTolved,  wc  con- 
"  ceive  nothing  but  a  new  charter  can  reftore  it  ;  and  if  it 
"  is  not  diflblvcd,  fuch  new  charter  will  not  deprive  any 
**  perlon  of  the  rights  which  he -claims  under  the  old  incor- 
"  poration,  or  prevent  any  legal  enquiry  whether  the  old 
*'  corporation  be  diiTolved  or  no\ 

"  As  to  the  terms  upon  which  a  new  chafer  (hould  be 

"  granted,  in  cafe  your  Majefly  fliall  bepleafed  to  grant  one, 

*'  (which  both  fides  have  made   a  part  of  their   argument* 

*'  in   this  caf;.)   we  conceive    this   is  a  matter  more  proper 

**  for  a   fubfequent  confukration.     But  wc  beg  your  Ma- 

*'  jv.-lly's  pernufrion    to  obferve  in  general,  that  as  the  mif- 

"  fortune  brought  upon  the  inhabitants  of  the  town,  was  not 

occahoned  by   the  default  of  the  whole  boily  or  the  major 

|)ari  of  the  members,  but  by  the  default  of  the  mayor  oiily 

'^  whether  defigncdly  or  not,  is  not  yet  detennineil ;  therc- 

**  fore  it  fcems  juft,  that  if  a  new  charter  ihall  be  granted, 

^'   tiie  corporation   and   the  late  members  of  it,  Hiould  be 

I  cflored  as  iKar,  as  reaiunably  may  be,   to  the  fame  llate 

tiiey  were  in  before  this  mistoriune  happened. 

..  .:uiy  wiit,   which  it  would  I'ccni  and  SoUcitoi  General  thought  coM4%r 

\\m\  hevn  piui>ulcii  in  the   talc  of  nut  he  fxccuicu.     yi%U  ^^ff4k^Klh\9 

CI  ton,  but  %%bich  the  Attoiitcy  of  Wigtown,  5(C  noct  (I). 
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Note  c<  ^5  to  the  objection  made  by  the  petitioners  in  the  fe- 

y^  _^y  «  cond  and  fourth  petitions,  againft  Mr.  William  Upcot, 
*'  that  he  was  become  incapable  of  being  an  afliflant  by 
*'  rcalbn  oi  his  refiding  at  another  place  in  the  manner 
*'  above-mentioned ;  we  conceive  that  objeflion  to  be 
«*  founded  on  a  wrong  conftruclion  of  the  charter,  in  which 
"  the  word  ddcedere  is  not,  as  we  apprehended,  ufed  to  fignify 
"  leaving  the  town,  but  a  defertion  of  the  office  ;  and  in  two 
*'  of  the  inftances  of  amotions  produced,  the  caufe  of  amotion 
*'  exprefTed  was  not  only  removing  out  of  town,  but  alfo 
"  neglecting  the  duty  of  the  office  ;  which  is  not  (hewn  to 
"  be  the  cafe  Mr.  Upcot  :  and  therefore,  notwithftanding 
"  any  thing  laid  before  us,  he  was  a  good  affiftant  on  the 
**  laft  charter  day  for  election  of  a  mayor. 

"  All  which  is  moft  humbly  fubmitted  to  your  Majefty's 

"  royal  wifdom. 

(Signed)  -  «  P.    YORKE, 

«  C.   Wearg.* 

«  6th  July  1724.'* 

The  cafes  of  Banbury  and  Tiverton  gave  rife  to  tl)c 
flatute  of  the  I  ith  of  George  the  Firft,  cap.  4. 

^- 43>  5^'  (F)-  It  appears  from  the  account  of  this 
cafe  in  the  Journals,  that  evidence  was  produced  to  fhow. 
Note  That,y^z/^r<^/of  the  men  claiming  to  be  burgeffes  had  figned 
petitions  for  the  new  charter,  which  recited,  that  the  old 
corporation  \vas  diflblved  :  That  none  of  them  had,  till  that 
tlediion,  ever  claimed  to  a6t  as  burgefles  after  judgment  of 
ouflcr  had  been  obtained  againft  one  Roger  Philips,  in 
1758  ;  that  thc-y  had  notice  thereof,  and  acquiefced  in  it. 
By  that  judgment  his  eledion,  which  had  been  made  under 
a  bye-law,  transferring  the  right  of  elecf^ion  from  the  mayor, 
burgefles,  and  commonalty,  to  the  mayor  and  common- 
council,  was  declared  illegal.  Journ.  vol.  xxxii.  p.  763.  col.  2. 

•[1  have  thought  it  right,  in  ihc  pre-  It  has  Leen  taken  from  the  origi- 
frnteJition,  to  infcrt  the  whole  of  this  jial,  prefeivcd  in  the  Council  OtS 
IciroeJ  and  valuable  Report,  vtrballm.     iv  e.  j 
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BEDFORD, 


In  !hr  County  of  BEDFORD. 
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The  Committer  was  chofen  on  Tuefday,    the  X4th  of 
March,  and  confifted  of  the  following  Gentlemen. 

John  Elvves,  Efq.  Chairman.      -  -  ^ 

Thomas  DundaSjEfq.     -     -     -  - 

George  Grenville,  Efq.  -     -     -  - 
Richard  Ald.vorth  Neville,  Efq. 

Anibrofe  Goddard,  Efq.        -     -  - 
Jervoife  Clr.rke,  Efq.  -     -     - 

William  Ewer,  I  fq.  -     -     -     -  - 

Filmer  Honywood,  Efq.        -     -  - 

Sir  Brownlow  Cud,  Bart.     -     -  - 

James  Sutton,  Efq.    -     -     -     -  - 

John  Cooper,  Efq.     -     -     -     -  - 

Daniel  Lafcelles,  Efq.     -     «     -  - 

Andrew  Foley,  Efq.       -     -     -  - 

Nominees. 

Of  the  Petitioners^ 

Lord  George  Germaine       -     -  - 

Of  the  Sitting  Member^ 

Richard  Jackfon,  Efq.    -     -     -  - 


Berkdiire 

Orkney  &  Zet. 

Bucks 

Grampound 

Wiltfhire 

Yarmouth  Hts 

Dorchefter 

Steynmg 

Grantham 

Devizes 

Downton 

Northallerton. 

Droitwich 


Eaft  Grinft. 
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Petitioners 

Samuel  Whitbread,  Efq.  and  John  Howard,  Efq. 
Certain  Burgefles,   Freemen,  and  Inhabitants,  being  free- 
holders of  Bedford,  and  elecStors  for  that  borough. 

Sitting  Members, 
Sir  V/illiam  Wake,  Bart.  Robert  Sparrow,  Efq. 

Counsel 

For  the  Petitioners, 

Mr.  Lucas,  Mr.  Lee, 

For  the  Burgfjfesy  &c.  Petitioners, 
Mr.  Macdonald. 

For  the  Sitting  Members. 

Mr.  Bcarcroff,   Mr.   Hardingc,  and   (in  Mr.   Bearcroft's 

abfence)  Mr.  Arden. 
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Of  the  DOROUGH  of 

BEDFORD. 

WHEN  the  Committee  met  on  Wcdnerday, 
the  15th  otiMarch,  the  two  petitions  were 
read. 

That  of  Mr.  \V  hi  thread  and  Mr.  Howard,  (befidcs 
the  ufual  allegations,  ot  the  partiality  of  the  re- 
turning ofTiccrs  in  admitting  and  rejecting  votes, 
and  that  the  petitioners  had  a  great  majority  of 
legal  votes,  and  were  duly  cledcd,)  contained  a 
charge  of  bribery  againfl  the  fitting  members,  by 
themlclves  or  agents  (1). 

The  other  all  edged  ;  That  the  mayor,  aldermen, 
and  other  officers  of  the  borough  had,  pre- 
vious to  the  elciftioh,  got  a  majority  of  pnt ended 
clcdors  under  their  own  ititiucncc,  with  a  dclign  [70] 
to  render  the  clcdion  of  the  members  for  the  bo- 
rough fubfcrvicnt  to  the  will  of  the  corjx^ration ; 
that  they  had  corruptly  made  offers  Co  one  or  more 
pcrfons  to  procure  ihem  to  be  clcded,  in  confulcra- 

(1)  Voles,  6  Dec.  177^.  p.  «9.  JO. 
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tion  of  a  large  fuin  of  money  to  be  paid  to  them, 
•and  that  John  Cawne,  John  Rofe,  and  Thomas 
Howard,  the  returning  otlicers,  had  been  guilty  of 
corrupt,  partial,  and  illegal  practices,  previous  to, 
and  during  the  courfe  of,  the  eledlion  (i). 

The  lad  determination  in  the  Houfe  of  the 
right  of  eledion  in  Bedford,  was  then  read,  and  is 
as  follows : 

12  April,  1690,  Refolved,  "That  the  right  of 
**  election  of  burgelfes  to  ferve  in  Parliament  for 
"  the  borough  of  Bedford  is  in  the  burgefles,  free- 
**  men,  and  inhabitants,  being  houfeholders  of 
*'  Bedford,  not  receiving  alms  (2)." 

((^  The  difference  between  a  burgefs  and  a  free- 
man in  Bedford  is,  that  all  the  fons  of  a  burgefs  are 
[71]     entitled  to  be  burgefles,  and  only  the  eldeft  fon  of 
a  freeman  is  entitled  to  be  a  freeman.     The  magi- 
ftrates  are  ail  chofen  out  of  the  burgefles.) 
Then  the  fl;anding  order  of  t  73-|-  was  read  (3.) 
The  numbers  on  the  poll,  as  declared  by  the  re* 
turning  officers,  were, 

For  Sir  William  Wake  -  -  527 
For  Mr.  Sparrow  -  -  -  517 
For  Mr.  Whitbread  -  -  -  429 
For  Mr.  Howard        -     -     -     402 

There  were  feveral  queftions  in  this  cafe  upon 
the  confl:ru<5lion  of  the  lafl:  determination,  and  it 
being  admitted  that,  if  certain  reflri6tions  feverally 
contended  for  by  the  different  parties  fhould  be 

(j)  Votes,  he.  cit.  p.  30,  31.         (3)  Supraj  vol.i.  p.  99. 
(2)  Journ.  vol, x.  p.  376.  col.  2. 
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holdcn  by  the  Committee  to  be  agreeable  to  the 
meaning  of  the  determination,  they  mufl  fucceed  ; 
it  was  agreed  by  the  couniel  on  both  fides,  and  by 
the  Committee,  that  thofc  qucftions  fhould  be 
argued  and  decided  feparately. 

I  ft  Point.]  The  counfcl  for  the  petitioners  con- 
tended ;  That  the  exprcfllon,  **  being  houjeholders  [ni\ 
**  of  Bedford^'  was  to  be  appHed  as  well  to  the 
hurgefcs  and  freemen  as  to  the  inhabitants \  or,  iu 
otlicr  words,  that  non-refulent  burgefi'cs  and  freemen 
have  no  right  to  vote, 

Their  arguments  were  as  follows: 

It  is  at  once  mod  confident  with  logic,  and  with 
grammar,  to  extend  the  reilridion  at  the  end  of 
the  period  to  all  the  three  dalles  of  perfons  men- 
tijncd  in  the  antecedent  part.  Accordingly, 
the  rcdraining  words  are  very  properly  in  the 
printed  Journals  fcparated  by  a  comma  from  the 
clafs  lad  mentioned,  (vi-z.  "  inhabitants,*')  to  (hew, 
that  their  eflfcifl  is  not  particularly  confined  to  the 
lad  member  of  the  fentence. 

The  redri^lion  is  reafonable  as  extended  to  bur- 
gefies  and  freemen  in  this  borough.  If  it  is  juft, 
that  the  reprcl'cntativcs  of  Bedford  fliould  be 
chofcn  by  thofe  wholiave  a  natural  relation  to  the 
place,  it  is  reafonable  that  it  Ihould  not  be  in  the 
power  of  the  majority  of  the  cor|)oration,  (by 
which  name  is  underdooii  about  thirty  persons,  the 
mayor,  recorder,  two  bailiffs,  thirteen  common  [i-iX 
council,  and  from  ten  to  fifteen  aldermen),  who 
have,  or  claim  the  right  of  admitting  any  number 
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they  plcafe  of  burgellcs  aad  freemen,  to  overwhelm  { 
and  annihilate  the  voices  of  the  inhabitants,  by 
chooiing,  when  they  think  proper,  an  indefinite 
number  of  new  burgeiles  and  freemen,  perfed 
Grangers  to  the  borough,  for  no  other  purpofe  but 
to  carry  an  eledion. 

It  is  a  /e^^al  reftridion,  for  fuch  a  reflridion  has, 
in  many  other  boroughs,  been  recognized  by  ex- 
prcfs  rcfolutions  of  the  Houfe. 

Any  ufagt',  fvice  the  determination  in  1690, 
cannot  aftcct  ihe  fcnfc  of  that  determination,  which 
mull  have  been  founded  on  evidence  of  the  ufage 
prior  to  that  time  \  and  it  can  be  fliown,  not  only 
that  no  evidence  can  be  produced  of  non-rejidents 
having  ever  voted  before  1690,  but  that,  till  then, 
the  number  of  non-rcfident  burgelTes  and  freemen 
had  always  been  fo  fmall,  (only  now  and  then  a 
country  gentleman  of  diftindion,  and  chiefly  the 
members  for  the  borough,  v/ho  were  made  free  by 
]"7a"|  ^^y  ^f  compliment  (i),  that  their  votes  could 
never  have  been  of  any  confequence  at  an  eledion; 
and  therefore  that  the  Houfe,  in  making  the  de- 
termination, could  have  no  view  to  them. 
'  If  the  Houfe  had  meant  to  confine  the  reflraint 

of  being  houfcholdcrs  merely  to  thofe  who  vote  as 
inhabitants,  they  would  have  expreiied  themfelves  - 
in   unequivocal  terms,  fuch  as  they  have  ufed  in 
other  cafes  where  they  had  that  intention.     They 
would  h.ave  laid,  that  the  right  of  eledion  was  in 

(1)  T  .1'.  was  proved  hy  the  corporation  books. 
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the  burgcflcr,  freemen,  nnd  n/fo  in  the  hthui'iiami 
hein^  freeholder ^y  or  in  tljc  burgcfTcs,  freemen,  and 
fuch  of  the  Inhabitants  as  are  houfe holders  ;  or,  to  con- 
fine the  rcflridive  claufe  to  the  laft  member  of  the 
fcntence,  they  would  jiavc  ulcci  terms  like  thofc 
employed  in  the  laR  determination  of  the  rif^ht  of 
cledion  in  Wallingford. 

15  Dec.  17C9.  Rcfolvcd,  "  That  the  right  of 
"  cle^^Hing  burgclTcs,  to  fcrve  in  Parliament  for  the 
"  borough  of  Wallingford,  in  the  county  of  Berks,  f  73] 
**  is  in  the  mayor,  aldermen,  bailiifs,  and  eighteen 
**  afTi Hants,  together  with  the  inhabitants  of  the f aid 
"  borough y  payiu?  fcot  and  lot^  and  not  receiving 
"  p.lm«?,  or  charity  (i)." 

Jf  the  exprcfTion  "  bein?^  hoffeholders*^  is  not  to 
he  carried  back  to  all  the  members  of  the  fcntcncc, 
nrithcr  can  the  fublcquent  words  "  r.ot  receiving 
•*  alms  i**  and  then  we  mud  fuppofc  tliat  the  Houfe 
meant  to  declare  that  burgcli'es  and  freemen,  even 
if  they  had  received  aim**,  had  a  right  to  votc> 
which  would  Ik*  to  fuppofe  that  they  thought  the 
receipt  of  alms  (or  parilh  rcliet)  no  difqualihcation 
to  the  burgclfcs  and  freemen  ot  Bedford.  Hut  the 
Committee  will  not  adopt  kich  a  conftrudtion, 
when  they  confuler  that  this  is  a  genera!  difnualifi- 
cation  by  the  law  of  Parliament. 

C  o  u  K  $  F.  L  for  the  fitting  Members. 

Where  the  fenfc  of  a  laft  determination  ii 
doubtful,  evidence  of  ufage  may  be  produced  to 

(1)  JoifQ.  vol.  xvi.  p.  243.  coI.,i.  344.  col.  t. 


75 


CASE  XIV. 

fliew  the  true  intention  and  meaning  of  the  ambI-» 
[/^J      guous  words.     This  was  done  in  two  very  recent 
inftanccs,  thofe  of  Radnor  and  Dorchefter. 

Ahhough  it  is  true,  that  dired  evidence  cannot 
be  given  to  prove  that  non-reftdents  have  voted  in 
this  borough  before  1690,  it  can  be  fhewn  that 
they  confhantly  have  at  ail  contefled  elections  for 
above  forty  years  backwards;  and  evidence  of  ufage 
for  fuch  a  confiderable  number  of  years,  without 
proof  of  a  different  ufage  at  any  previous  time, 
would,  in  law,  be  a  fufficient  prefumption  to 
eftabhfli  an  immemorial  cuftom. 

It  has  been  admitted,  by  the  counfel  for  the 
petitioners,  that  they  cannot  bring  any  diredl  evi- 
dence  to  lliew  that  non-refidents  never  voted  before 
the  determination  in  1690;  and  mere  arguments 
by  implication  and  inference  againfl  the  ufage,  at  a 
previous  period,  cannot  deflroy  the  force  of  dire5l 
evidence  of  ufage,  though  pofierior  to  the  time  to 
which  that  implication  applies.  Dire(fl  evidence, 
therefore,  of  the  ufage  for  non-refidents  to  vote 
Jince  the  determination,  uncontradided  by  direft 
evidence  of  an  antecedent  contrary  ufage,  is  to  be 
confidcred  as  eflablifliing  fuch  ufage  previous  to  the 
deterniination. 
[77]  Arguments,  from  convenience  or  policy,  may  be 

very  proper,  addreffed  to  the  legiflature,  to  perfuade 
them  to  repeal  a  law  (A),  but  they  cannot  weigh 
with  a  court  of  juftice  in  a  cafe  where  the  fubfift- 
inglaw,  whether  politic  and  convenient,  or  other- 
wife,  is  fixed  and  afccrtained  by  words,  Vv^hofe  fenfe, 

if 
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if  they  are  of  tlicmfelvcs  doubtful,  is  clearly  inter- 
preted by  ufage.  Yet,  even  on  this  ground  oi 
convenience  and  |)olicy,  the  counfel  for  the  peti- 
tioners argue  againll  a  maxim  generally  admitted 
to  be  founded  in  the  principles  of  the  conftitution: 
namely,  That  the  right  of  elcdion  ought  to  be  ex- 
tended as  much  as  poUiblc. 

The  receipt  of  alms  is  probably  a  difqualifica- 
tion  by  the  common  law  of  Parliament,  but  the 
words  "  uot  r(ceivi)i^  alms''  may,  comiftcnt  with 
grammatical  conllrudion,  be  carried  back  through 
the  whole  fentcnce  (i)  without  the  words,  "  being 
"  houfd  hoi  tiers ;  or  if  it  fhould  be  thought  that  they 
cannot  ftill,  in  order  to  entitle  the  petitioners  to  [78! 
any  benefit  from  the  argument  ilrawn  from  thence. 
We  mull  fu[)pore  ;  i.  That  this  difqualihcation 
by  alms  is  uncontrovertible,  as  applied  to  burgellcs 
and  freemen.  2.  That  the  houfe  of  commons 
thought  fo  in  1690,  3.  Tiiat  the  houfe  at  that 
time  meant  to  declare  the  law  on  this  i"ubje<ft,  not 
only  with  regard  to  inhabitants,  but  alfo  with  re- 
gard to  burgcjjes  and/nrwc';/. 

Now  the  general  ])rinciplc,  that  alms  difqualify 
voters  of  all  dclbriptions,  has  not  been  proved^  and 
will  probably  be  difputed  in  a  fubfequent  part  of 
this  cafe.  If  it  were  admitted^  it  docs  not  follow 
that  the  houfe  of  commons  thought  fo  in  1690, 
and  that  they  might  not  think,  and  intend  to  de- 
clare, that,  by  the   lex  ioci  in   Bedford,  only  in/ial/i* 

^i;  f'iJc  ihe  rcfolution  of  ih*  Con)m«t  :e,  tM/fS. 
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/j;//j,  who  were  houreholders,and  had  not  received 
alms,  could  vote,  but  that  all  btir^ejjes  and  freemen 
could,  even  if  they  had  received  alms.  And,  if  it 
were  alfo  admitted,  that  we  muft  prefume  the 
houfe  to  have  known  the  general  principle  on  this 
lubjedl,  it  will  ftill  remain  to  be  proved,  that  it  was 
impoffible  for  them  to  intend  to  declare  the  general 
179]  law  by  exprefs  zvords,  with  regard  to  thofe  who  were 
entitled  to  vote  as  inhabitants^  and  to  leave  the  law 
to  operate,  without  any  exprefs  declaration,  with 
reiped  to  the  other  two  ciafles  of  hrgejes  a,nd  free- 
men. 

The  words  "  being  hotifeholders^''  cannot  be  car- 
ried back  to  the  two  firft  claflcs  of  voters,  without 
rendering  the  mention  of  thofe  two  claiTes  fuperflu- 
cms  and  nugatory  :  for  to  fay,  ''^  That  the  right  of 
"  eledtion  is  in  the  burgejfes  and  freemen^  being  houfe^ 
"  holders,  and  in  the  inhabitants,  being  houfeholders  of 
"  Bedford.''  exprelfes  no  more  than  would  be  done 
by  faying  limply,  "  The  right  of  eledion  is  in ///<? 
"  inhabitants,  being  houfeholders  of  Bedford'^ 

Arguments  from  pundiuation  do  not  deferve 
any  regard.  To  prevent  any  arguments  ot  that 
fort,  points  are  never  ufed  in  law  records  :  if  they 
were  to  be  confidered  as  of  any  weight,  it  would  be 
in  the  power  of  every  clerk,  copyifl",  or  printer,  to 
alter  the  meaning  of  a  law. 

After  they  had  fpoke  in  effed  as   has  been  jufl  | 
ftated,  the  counfel  were  direded  to  w^ithdraw,  and, 
on  being  called   in  again,  the  chairman  informed 
them, 

''  That 
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•*  That  the  committee  were  of  opinion,  that  they 

might  proceed  to  Call  evide7:ce^  to  (hew  wlicthcr 
**  burgcflcs  and  freemen  have  a  right  to  vote, 
***  though  not  houlehoidcrs  of  Bedford,  under  the 
*'  rcfolution  of  the  houfc  of  commons  of  1 2  April, 
•'   1690."* 

An  explanation  of  this  refolution  of  the  com- 
mittee being  defired  by  the  counfel,  the  chairman 
faid,  "  It  was  meant  that  they  fhould  bring  evi- 
'*  dence  of  the  ulage  fubfequent  to  the  lafl  deter- 
*'  mination/* 

On  this,  a  number  of  witnefles,  inhabitants  and 
members  of  the  cor[ioration  of  Bedford,  were  called, 
who  proved,  from  their  own  knowledge,  that  noU' 
refident  burgclfcs  and  freemen  had  voted  at  different 
conteflcd  elections,  ever  fmcc  the  year  1730.  They 
fwore  likewifc  to  conflant  uncontrovertcd  reputa- 
tion. 

The  counfel  for  the  fitting  members  were  pro- 
ceeding to  bring  more  evidence  to  the  fame  pur- 
pofc,  but  they  were  informed  by  the  chairman, 

"  That  the  committee  were  fatisficdofthe  ufagc 
lince  1730.*' 

No  evidence  was  given  on  the  part  of  the  pcti-     ^^  -% 
tioners  to  (hew,  that,  at  any  previous  period,  the 

*  [*'  Knper  ohiit  in  J,M,  smd  **  not  hire  rdntion  but  totW 

•'  C  in  tbi  iJltcfP.  Thct*-.  *'  laft  vlll.     But  BrtUi   Uy% 

«»  nant  faid,  that  no  fuch  vill  •'  ^94i  Mirum  !  Br.  Brief,  pi. 

•'  as  A.  and  B.  in  ihc  iflc,  ^  '•  157,  citcj  7  H.  6.  8.] 
'*  mm  fdlocatitr,  for  iile  (hall 
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ufao-e  was  that  non-refident  burgeifes  and  freemen 
were  not  admitted  to  vote. 

Before  the  committee  came  to  any  refolution  on 
this  queftion  of  nofi-refuiency,  the  counfel  for  the 
petitioners  entered  upon  other  two  grounds  of  ob- 
jedion,  which  affeded  all  the  votes  liable  to  the 
former. 

The  fird  was.  That  they  were  honorary  burgefles 
and  freemen. 

The  fecond,  That  they  were  occafional. 

lid.  Point.]  On  the  firil  of  thofe  two  'heads 
they  contended,  That  the  corporation  of  Bedford 
could  not  admit  burgefles  or  freemen,  unlefs  per- 
fons  who  had  either  an  antecedent  inchoate  right 
by  birth  or  fervitude,  or  who  had  acquired  fuch 
a  right  by  redemption  ;  that  is,  by  paying  a  real 
fubftantial  confideration  in  money  for  their  free- 
dom. That  honorary  burgefles  and  freemen,  there- 
fore, were  in  fad  neither  burgefles  nor  freemen, 
and  could  have  no  right  to  vote. 

To  prove  ^his  pofition  they  produced  tlie  fol- , 
lowing  evidence : 
[82]  I.  Two  bye-laws  j  one  of  1562,  and  another  of 

161 2.  The  firll  of  thofe  applied  rather  to  the 
point  of  non-refidency.  The  fecond  ordains, 
"  That   there  l"hall  be  no  foreigner  admitted  to  be 

a  freeman,  unlefs  under  fpecial  circumflances 

(there  mentioned  ;)  and  that  if  fuch  foreigner  be 
"  allowed,  he  fiiail  pay  five  pounds  for  his  freedom 
"  unto  the  chamJDerlains  for  the  time  being,  to 

''  ths 
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*'  the  ufc  of  the  mayor,  bailiffs,  burgcflcs,   and 
**  commonalty." 

2.  Entries  of  a  variety  of  admiflions  on  the  pay- 
ment of  fines  of  different  amount,  from  forty 
fliilllngs  to  fifteen  and  twenty  pounds,  over  and 
above  the  adniiffion  fees.  In  many  of  thofc  in- 
(lanccs,  a  condition  is  annexed  to  the  order  for 
admiffion,  that  if  the  party  do  not  find  fureties 
for  the  payment  of  his  fine,  or  adually  pay  it 
within  a  limited  time,  the  admiffion  fliall  be  void. 

3.  Certain  entries  of  the  admiffions  of  pcrfbns 
in  the  time  of  the  Kc[Hiblic,  and  fuhfequcnt  en- 
tries, after  the  Reftoration,  declaring  thofe  admif- 
fions to  be  illegal. 

1 2.  Aug.  1636.    Miijor-Gcneral  Boteler,  Cock-      [ojj 
aync,  Carter,  Whit  bread,  and  W'agdaffe,  were  ad- 
mitted gratis  to  their  freedom. 

15  Od.  1660.  The  jur)'  iin<.l  with  regard  to 
thofe  perlt)ns,  **  Quia  contra  jura^  confuetudines^  W 
**  pri'vi/egia  ejufdcm  vili^  introciucli  fuere^  per  vim 
"  fraudem  (sf  furreptiti^y  eos  fore  huIIos  de  gilda^fcd 
**  extraneos  is^  foriujccosy 

From  comparing  thefc  two  entries,  they  ai-gucd, 
that  the  circumfiance  of  not  paying  any  fine  was 
what  was  again fl  the  iawSy  cujoms,  and  privi/eges 
of  Bedford  in  the  admiffions  in  1636. 

It  appeared  that,  in  1769,  when  above  500  of 
the  freemen  objedted  to  as  non-refideMty  and  now  as 
honorary^  were  made,  they  only,  paid  one  guinea 
including  admiffion  fcesj  and  it  was  proved  that, 
at  that  very  time,  the  corporation  had   obliged 

c  2  fcvcral 
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feveral  tradefmcn,  inhabitants  of  the  town,  to  pay 
five  guineas  for  their  freedom. 

Tiie  counfel  for  the  fitting  members  produced, 
on  the  other  hand,  a  great  many  entries  in  the 

[84]  corporation  books,  beginning  in  1 654,  of  orders 
for  the  admiffion  of  perfons  who  had  no  previous 
title,  "  without  the  payment  of  any  fine  ox  pr  eft  a- 
*'  tion  to  the  chamber,  or  even  of  the  ufual  fees ;" 
and  many  others,  when  the  fines  were  of  various, 
and  very  fmall  amount,  dow^n  to  fourteen  Ihil- 
lings. 

(Kl"  The  inftance  in  1654,  was  the  admiflion  of 
Sir  Bulftrode  Whitelock.) 
They  then  argued  as  follows : 
If  it  was  thought  that  the  perfons  admitted  in 
1769  were  not  legal  freemen,  why  were  they  not 
proceeded  againft  at  law,  by  informations  in  the 
nature  of  Quo  warranto  ^  From  that  time  till  now 
their  right  to  their  freedom  has  not  been  impeached^ 
and,  although  this  Committee  is  competent  to 
the  decifion  of  any  preliminary  queflion  which 
may  lead  to  the  ultimate  determination  of  the 
merits  of  the  eledlion,  yet  they  will  not  enter  into 
an  enquiry  about  corporate  rights,  when  the  parties 
have  had  full  time  to  try  them  in  the  court  par- 
ticularly appropriated  to  fuch  queftions,  and  have 
not   done  it.      In  the   cafe   of  Shrewfbury,   the 

[85]  CQn\Tiittee  v/ould  not  go  into  fuch  an  enquiry. 
There,  indeed,  there  had  been  two  verdidls  at  law 
on  the  queftion  (i).     But,  where  there  has  been 

(i)  Vide/nprat  vol.  i.  Cafe  of  Shrewfbury. 

time 
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time  to  try  the  matter  at  law,  it  is  fair  to  conclude, 
that  the  party  who  has  not  taken  advantage  of  the 
opportunity,  had  good  rcafon  to  think  that  the 
attempt  would  have  been  fruitlefs.  One  metliud 
of  fetting  afidc  all  the  freemen  made  in  1769  at 
one  (Irokc  was  tried,  for  an  information  was  moved 
for,  and  obtained,  againft  Heaven,  the  mayor  of 
that  year.  If  he  had  not  been  a  legal  mayor,  all 
their  admlfTions  would  have  been  illegal.  But, 
after  long  Ci)nfultatlons  of  fome  of  the  ablcft  coun- 
fel  in  Weftminftcr-hail,  it  was  thought  advifeabic 
to  drop  the  profecution. 

It  is  not  contended  that  the  eledlion  of  honorary 
freemen  is  contrary  to  any  general  principle  of  law. 
Indeed  in  many  boroughs,  as  Gloucefler,  Cam* 
bridge,  &c.  the  right  of  making  fuch  freemen 
lias  been  recognized  by  the  Iloufe,  and  they  vote 
at  all  eleftions  \  but  the  counfel  for  the  jKtitioners 
infifl  that,  by  the  particular  law  of  Bedford,  pcrlbns  [86] 
who  have  not  inchoate  titles  cannot  be  admitted 
to  the  freedom  of  the  place,  unlcfs  on  the  payment 
of  a  fort  of  a  cujlomary  fine.  Now,  one  of  the 
firfl  requifites  of  a  cullom  is  certainty^  and  liere 
Ihey  thcmfclves  have  (hewn  that  ihe  fine  paid  ha^ 
t)cen  (iijfcrcnt  in  almoft  every  different  inflancc. 

If  the  bye-laws,  on  which  they  rely,  ftiould  be 
thought  to  apply  to  this  queflion,yet  being  merely 
regulations  made  by  the  corporation  to  controul 
their  own  difcrction,  it  was  in  the  power  of  the 
corporation  to  repeal  them ;  and  this  the}*  have 
virtually  done  by  afting  afterwards  without  any 

c  3  regard 
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regard  to  them,  as  has  been  proved  by  the  nu- 
merous inftances  of  their  exercifing  the  right  of 
making  honorary  freemen,  or  freemen  by  favour^ 
for  above  a  century,  down  to  the  prefent  time. 

It  cannot  be  ferioufly  thought  that,  in  the 
entry  of  1660,  with  regard  to  the  refcinding  the 
admiifions  of  Boteler  and  the  others,  the  words 
[S7]  *'  £ontra  jura,  covfuctiidineSy  ^  privilegid'  mean, 
that  they  were  admitted  contrary  to  a  fpecific 
cuftom  of  paying  a  fine.  If  that  had  been  meant, 
the  cuftom  would  have  been  fpecially  ftated,  and 
not  in  general  expreflions,  which  are  evidently 
mere  words  of  courfe.  It  is  pretty  clear,  when, 
we  confider  who  thofe  perfons  were,  and  compare 
the  fituation  of  things  at  the  different  a^ras  of 
1654  and  1660,  that  they  were  turned  out,  becaufe 
their  party  was  no  longer  uppermoft,  and  that  the 
"  1/7J,"  ^'  fraus,''  and  ^'  furreptitie,'*  only  mean  to 
convey  a  declaration  that  the  corporation  had  ad- 
mitted them  through  influence  and  compulfion. 

Illd  Point.]  The  counfel  for  the  petitioners 
next  contended.  That  the  votes  of  thofe  who  had 
been  objeded  to  as  non-rejident  and  as  hoyiorary 
burgefles  or  freemen,  were  alfo  void  as  being  occa- 
JionaL 

[^  They  had  all  been  made  above  a  year  before 
the  eleclion,  fo  that  none  of  them  were  affedled 
by  the  Durham  ad.) 

They  faid, 
[S8]  (i)  Occafionality  is  flital  to  all  votes,  by  the 

(i)    Vide  fupra.    Cafes  of    of  Hdleflon,  vol.ii. 
Downton,  Briflol,    vol.  i.  and 

common 
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common  law  of  Parliament.  Before  the  (Ututc 
of  the  3d  of  George  the  Third,  cap.  15,  there 
was  nohmitation  in  point  of  time,  with  regard  IQ 
occafional  freemen,  but  if  a  man  acquired  his  free- 
dom merely  for  the  purpofc  of  voting  ."•t  an  clcdlion, 
although  more  than  a  year  before  that  clc(ftion,  his 
vote,  on  that  occafion,  was  fraudulent  and  void. 
Now  when  a  (latutc  is  made  declaratory  of  the 
common  law,  and  only  fuperadds  new  penalties  to 
the  infringement  of  that  law,  within  a  certain 
time,  or  under  fpccial  circumflances,  fuch  (latutc 
is  only  cumulative,  and  does  not  take  away  the 
common  law,  or  alter  it,  farther  than  by  enforcing 
it  for  the  limited  time  or  under  the  particular  cir- 
cumflances  when  the  flatutor)'  penalties  are  made 
to  attach.  Therefore,  though  the  (latute  of 
George  the  Third  ena(5ls,  that  a  frecm.in,  who  has 
not  been  admitted  twelve  kalendar  months  before 
the  cledlion,  fliall  not  preliime  to  vote,  under  a 
certain  penally,  unlefs  he  have  an  antecedent  title  [89] 
by  birth,  marriage,  or  fervitudc,  and  that  if  he 
prelume  fo  to  do  hi^  vote  fhull  be  void,  the  com- 
mon law  dirqualificafion  (lill  remains  as  to  ovct.- 
Honal  freemen  of  longer  (landing  tli:i:i 
Tiic  difference  is  this  :  within  the  year,  the  (latutc 
prefttmes  the  occafionality,  and  makes  it  unneceffiuy 
to  prove  it,  whereas,  beyond  the  year,  It  lies  u]^oi) 
the  perfon  who  makes  the  obje(flion  of  occafi  niality 
to  prove  it,  according  to  the  general  maxim,  that 
fraud  is  not  to  be  pre  fumed. 

The  counfel  for  the  fitting  members  admitted, 

G  4  that 
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that  the  perfons  whofe  votes  were  objedled  to,  had 
been  made  free  of  the  town  of  Bedford  for  the  pur* 
pofe  of  voting  at  the  ele^ion  for  that  place.  But 
they  contended. 

That  to  conflitnte  a  difqualification  by  occa- 
fionality,  the  freemen  muft  have  been  admitted  to 
ferve  the  purpofe  of  fome  particular  candidate,  or 
candidates,  which  was  the  cafe  at  Durham  on  the 
occafion  which  gave  rife  to  the  adt  of  the  3d  of 
[90]  the  prefent  King ;  that  there  was  no  fuch  purpofe 
in  view  when  thofe  freemen  were  made,  (moil  of 
them  in  1769)  the  prefent  fitting  members  not 
having  been  then  thought  of  by  any  body  for  can- 
didates ;  and,  befides,  they  did  not  affent  to  the 
pofition  of  the  counfel  for  the  petitioners,  but  on 
the  contrary  were  clear  that,  though  at  common 
law  there  was  no  limited  time  to  which  the  occa« 
fionality  of  freemen  was  reftrained,  yet*  by  the 
ftatute,  the  legillature  had  drawn  the  line  beyond 
which,  fince  the  time  when  that  ftatute  paffed, 
this  objedion  cannot  be  made. 

In  reply,  the  counfel  for  the  petitioners,  befides 
enforcing  their  former  arguments,  obferved. 

That  the  meaning  of  occafionality  cannot  be 
confined  to  the  intention  of  ferving  particular  can- 
didates, for  that  the  freemen  who  are  made  at  any 
time  lefs  than  twelve  months  before  the  eleftion, 
are,  by  the  ftatute,  denominated  occafional ;  and, 
yet,  in  many  inftances,  it  is  not  known  who  the 
candidates  will  be  till  very  near  the  time  of  the 
Z  ^ledion, 
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clc(5llon,  cfpcciiilly  in  the  cafe  of  a  vacancy  occa* 
fioncd  by  any  unforcfccn  event. 

llie  counfel    being  tliiccled    to  withdraw,  the      [91] 
Committee  deilbcratcd  tor  a  confiderablc  time,  and 
when  they  were  .igain  called  in»  the  Chairman  faid 
lie  was  directed  to  inform  them, 

**  That  the  Committee  were  of  opinion,  that 
*'  the  words,  **  bein^  hoitfchoUkn  of  Bedford^*  con* 
**  tained  in  the  rcfoiution  of  the  lloufe  of  Com- 
*'  mons  of  12  April,  1690,  do  not  refer  to  the 
•*  burgcU'es  andfreemcHy  but  to  the  inhabitants  only.*' 

Tiie  Chairman  iikewife  laid,  (though  not  in  the 
forma!  words  of  a  rcfoiution,) 

"  That  the  Committee  were  clear  in  their 
"  opinion,  that  the  objc^^tion  of  occafionality  did 
**  not  lie  againft  freemen  made  above  a  year  before 
**  the  eiedion," 

They  delivered  no  opinion  concerning  the  right 
of  the  corporation  to  make  honorary  burgefles  and 
freemen  ;  but,  as  that  objeflion,  if  the  Committee 
had  thought  it  valid,  would  have  annulled  the 
votes  of  all  tliofe  who  were  objected  to  as  occajional 
and  :xs  fwn-rc/i dent ;  and  as  their  votes  were,  alter 
this  preliminary  decifion,  confidercd  by  the  counfel  [92] 
on  both  fides,  in  their  iubfequent  arguments,  as 
eftabliflied,  and  were  admitted  to  be  necclFar)'  in 
order  to  give  Sir  William  Wake  a  majority  (1)  on 
the  poll,  it  follows  ncccilarily,  tliat  the  Committee 

(1 )  Sec  the  Determination  in  hit  favour,  if^rm* 

were 
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were  of  opinion,  that  fuch  honorary  burgeffes  and 
freemen  are  legal  members  of  this  borough. 

[i^^  The  feeming  want  of  precifion  in  the  deter- 
mination of  the  Committee  on  thofe  three  diflindl 
heads,  muft  have  arifen  in  fome  meafure  from  the 
counfel  for  the  petitioners  having  gone  from  the 
queftion  of  non-reiidency  upon  the  other  two, 
before  the  Committee  had  decided  the  firft.) 

The  counfel  for  the  petitioners  having  failed  in 
the  firft  part  of  their  cafe,  proceeded  to  another 
queftion,  which  was, 

IV th  Pc^int.]  Whether  perfons  having  received 
of  a  charity  called  Harpur's  charity,  within  a  year 
,  (B)  before  the  ele6tion,  were  entitled  to  vote,  or 
whether  fuch  perfons  are  difqualified  under  the 
words,  "  receiving  alms^''  in  the  laft  determina- 
tion. 
[93]  A  great  number  of  perfons  in  that  predicament 

had  tendered  their  votes  for  Mr.  Whitbread  and 
Mr.  Howard,  and  were  rejedled  by  the  returning 
officers. 

The  evidence  produced  on  this  fubjefl  was  as 
follows : 

By  letters  patent,  bearing  date  the  15th  of 
Auguft,  1552,  King  Edward  the  Sixth  gave  licence 
to  the  mayor,  bailifFs,  burgelTes,  and  commonalty 
of  the  town  of  Bedford,  to  ered  a  free-fchool, 
having  a  mafter  and  an  ulher,  to  be  nominated  by 
the  maftcrs  and  wardens  of  New  College,  Oxford, 
and  gave  them  liberty  to  acquire  lands,  &c.  to  the 

clear 
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clear  yearly  vaiiiw  ui  jLriy  p'jitnai  i  lj  hold  to  them, 
the  mayor,  bailitV-,  &c.  for  the  fuftcntation  of  the 
faid  mafter  and  ulhcr,  for  the  marriage  of  poor 
maidb  of  the  faid  town,  for  poor  children  there  to 
be  nourllhed  and  informed,  and  alfo,  '*  The  Sttr- 
"  p/iifage  coming  or  rem  a  whig  of  the  premifes  to  dif- 
**  tribute  in  alms  to  the  poor  of  the  faid  toivnfor  the 
"  time  being.*^ 

Sir  William  liarpur,  in  confequcnce  of  thofc  [94] 
letters  patent,  did,  in  1566,  grant  certain  lands 
and  houfcs  in  Bedford,  and  alfo  thirteen  acres  and 
one  rood  of  meadow,  in  the  pari  111  of  Saint  Andrew, 
Holborn,  in  the  county  of  Middlefcx,  to  the  faid 
mayor,  &c.  for  the  fuftcntation  of  the  faid  maftcr 
and  ulhcr,  for  the  marriage  of  poor  maids  of  the 
faid  town,  and  for  poor  children  there  to  be  nou- 
rllhed and  informed,  "  accorci:)ig  to  the  form  of  the 
"  faid  letters  patent'' 

Tiiefe  thirteen  acres  and  a  rood,  were,  foon 
after,  reduced  by  encroachments  to  twelve  acres, 
one  rood,  and  thirteen  poles. 

About  the  year  1668,  the  corporation  let  them 
for  a  term  of  forty-one  years,  at  the  annual  rent 
of  ninety-nine  pounds.  The  expiration  of  that 
leaft  woukl  have  fallen  of  courle  in  the  year  1709. 

In  1684,  a  reverfionary  Icafe  was  granted  for 
the  further  term  of  fifiy-onc  years,  to  convmcncc 
at  the  expiration  of  tlie  fv)rmer,  and  at  the  yearly 
rent  of  one  hundred  and  fitty  pounds. 

Under  thofc  and  other  derivative  leafes,  the  fol-     [a(\ 
lowing  flrcctSj  &c.  Bcdford-ftrcct,  Bedford- Row, 

Bedford- 
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Bedford-Court,  Prince's-Street,  Theobald's- Row, 
North-Street,  Eafl-Strect,  Lamb's-conduit-Street, 
Queen-Street,  Eagle-Slreet,  and  other  flreets  and 
courts,  in  the  parilhcs  of  St.  Andrew,  Holborn, 
and  of  St.  George,  Queen  Square,  were  ereded. 

By  this  means,  the  efbate  was,  at  the  expiration 
of  the  term  of  fifty-one  years,  which  happened  in 
1 76 1,  encreafed  to  a  great  value  5  and  it  became 
expedient  to  have  an  ad  of  Parliament  paiTcd,  to 
regulate  the  management,  and  appropriation  of 
the  revenues. 

Accordingly,  in  the  year  176-,  an  ad  pafTed 
for  that  purpofe,  which,  (after  regulating  the 
amount  of  the  falaries  of  the  mafter  and  ulher,  the 
fums  to  be  given  for  portioning  poor  maids,  and  a 
fum  to  be  applied  yearly  for  apprenticing  poor 
children,  befides  other  neceflary  expences);  enads, 
**  That  the  furplufage  of  the  rents  and  profits  fliall 
**  be  diftributed  in  alms  to  the  poor  of  the  faid 
[96]  "  town,  for  the  relief  and  fupport  of  poor  decayed 
"  houfekeepers,  and  other  proper  objeds,*' 

In  the  original  bill,  there  was  the  following  pro» 
vifo  :  "  That  no  freemen  or  inhabitants  of  the  faid 
**  town  of  Bedford,  receiving  benefit  from  the  faid 
"  charity  cllate,  in  any  manner  whatever,  fhaU 
"  thereby  be  difquahfied  from  voting  for  members 
"  of  Parliament  for  the  faid  town  of  Bedford/* 

This  claufe  was  at  the  third  reading,  (on  an 
amendment  for  that  purpofe  being  moved)  left  out 
of  the  ad. 

By  the  ad,  a  certain  number  of  truftees  art: 

added 
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added  to  thofe  who  were  lb  by  the  original  founda- 
tion, as  members  of  tlie  corporation. 

Such  being  the  nature  of  this  charity,  it  wa« 
proved,  by  a  great  number  of  witneflcs  (fcvcral 
Df  wliomhad  been  trullees  of  the  charity,  and  ovcr- 
feers  of  the  poor,  and  fome,  agents  at  elections) ; 
rhat  this  charity  has  been  diilributed  to  many  per- 
fons  who  paid  to  church  and  poor;  That  about 
three-fourths  of  thofe  who  had  received  it  at  the  [97] 
lall  diftribution,  paid  the  parlfh  taxes,  fome  of 
them  to  the  amount  of  nine  Ihillings;  That  it  has 
always  been  given  to  middling  fort  of  people, 
without  folicitation  on  their  part  ;  That  it  has 
always  been  confidercti,  in  Bedford,  as  a  fort  ot 
donation^  and  diftin^uifhed  from  parilh  pay,  the 
charity  being  called  llall-money^  (becaufc  it  is  dil- 
tributed  at  the  common-hall)  and  the  parifh  pay 
colletlion.  One  Negufs,  (a  perlbn  of  fifty  years  of 
age)  fwore  particularly  to  a  man  who  rents  eighteen 
pounds  a  year,  and  yet  received  the  charity  ;  and 
to  another  who  received  it,  although  he  paid  nine 
fhillings  a  year  to  the  parilh  of  which  he  (Negufs) 
is  overfccr.  The  fame  witnefs  fwore,  that  his  own 
fit  her  died  nineteen  years  ago,  aged  Ibventy,  and 
that  he  had  heard  him  fav,  that  he  iiad  a-ceived 
the  charity  conllantly  from  the  firft  year  of  his 
marriage,  and  that  he  had  voted  at  Sambrokc's 
cledion,  in  1730,  and  at  other  eledions,  and  that 
no  objedlion  wa*;  ever  made  to  his  vote. 

All  the  witnelfes  faid,  That,  till  the  lad  cle^flion,     [^S] 
they  had  never  heard  the  right  of  Harpur's  charity 

men 
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men  to  vote  called  in  queftion  ;  That  it  was  always 
underftood  they  had  a  right  -,  That  many,  to  their 
knowledge,  had  voted  at  every  contefled  eledtion 
which  they  recolleded.  (The  names  of  feveral 
were  fpecified.)  That  the  votes  of  perfons  receiv- 
ing parifh  pay  had  always  been  rejeded,  and  that, 
to  know  whether  any  perfon  had  received  it,  re- 
courfe  was  always  had  to  the  parifh  books  ^  but 
that,  when  this  objeftion  of  Harpur's  charity  was 
ftarted  at  the  lad  ejedion,  it  afhoniflied  every 
bodv. 

The  counfel  for  the  fitting  members  faid,  they 
could  not  call  any  witnefles  to  contradift  or  dif- 
prove  thofe  fads. 

Counsel  for  the  Petitioners.  . 

It  is  clear,  from  the  nature  of  the  charity,  and 
from  the  words  of  the  refolution,  as  interpreted  by 
the  ufage  which  has  been  proved,  and  not  contra- 
didlcd,  that  the  charity  in  queftion  does  not  dif- 
qualify. 
[99]  That  charities  of  this  fort  dp  not  neceffarily  dif- 
qualify,  by  the  common  law  of  parliament,  is  proved 
by  the  cafe  of  Coventry. 

a4th  February,  170I,  It  w^as  refolved,  "  That 
"  the  freemen  of  Coventry  receiving  alms,  or  cha- 
rity, have  no  right  to  vote  in  the  eledion  of  ci-' 
tizens,  to  ferve  in  Parliament  for  the  city  of 
Coventry,  (i).'* 

(1)  Journ.  vol,  xiii.  p.  763.  col.  i. 

Yet, 
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Yet,  thougli  the  very  word  **  charity'^  is  ufcd  In 
that  dlfquahtying  refolution,  the  houfc  afterwards 
determined,  on  tlie  ifl  and  3d  of  March,  lyo-J* 
"  TI)at  Sir  Thomas  White'b  gift  (i),  and  Thomas 
"  Whca<:ley's  gift  (2),  do  not  difqualify-**  Both 
which  charities  are  exadly  analogous  to  that  now 
under  the  confideration  of  the  Committee. 

In  general,  where, by  the  ufage  of  the  place,  pcr- 
fons  receiving  relief  troni  the  revenues  of  particular 
charities  are  difqualified,  the  houfe,  in  determining 
the  right  of  eledlion  in  that  pfeco,  has  inferted  the 
word  "  charity'  in  the  difqualifying  part  of  the  re-  l^ooJ 
folution.  The  cafe  of  Taunton  is  particularly 
flrong  to  Hiew  that  the  word  *' tf/wj"  alone  does 
not,  in  the  language  of  Parliament,  comprehend 
particular  charities  (3). 

There  are,  to  be  fure,  cafes  tu  be  iouinl  m  liic 
Journals,  where  it  has  been  determined  that  chari- 
ties founded  by  private  perfons  difqualify,  although 
the  word  **  alms''  only  has  been  ufed  in  the  refo- 
lution declaring  the  right  of  elccflion;  but  there 
are  none,  where  it  has  been  io  holden,  when  the 
ufage  had  been  (as  in  the  prefent  cafe)  proved  to  be 
in  favour  of  the  votes  of  men  receiving  fuch  chari- 
ties. 

That,  in  the  prefent  cafe,  in  i..v  dctcrnnuaUun 
of  1690,   the   houfe,  by  the  word  "  <j/wj,**  meant 


1)  Journ.  vol.  xvi.  p.  129.     col.  i. 
col-  2.  (3)  Smfra,  vol.  i. 

(j)  Journ.  fame  vol.  p.  135. 
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only  paridi  relief,  will  appear  from  an  attentive  e5e* 
amination  of  the  evidence  oil  which  the  determi-^ 
nation  was  formed.  The  evidence  then  produced 
was,  a  declaration  of  the  common-council,  bearing 
[loi]  date  the  1 9th  of  December,  1687,  ^*  That  every 
''  inhabitant,  not  taking  colle5fion^  nor  being  fo- 
'*  journer,  hath  a  vote  (i).*' — Now  ^^  colle^ion''  has 
been  proved  to  be  the  term  by  which  parifli  pay 
is  fpecially  diftinguiftied  to  this  day  in  Bedford  (2  ^ 
It  is  a  term  familiar  to  the  legillature  in  that  fenfe, 
as  appears  by  a  great  variety  of  ftatutes,  27  Hen, 
VIIL  cap,  23.  I  Ed w.  VI.  cap*  3.  5  and  6  Ed w. 
VI.  cap.  2.  5  Eliz.  cap.  3.  17  Geo.  II.  cap.  3.  §  i. 
Indeed,  one  of  the  firft  ftatutory  modes  of  relieving 
the  poor,  before  the  a6t  of  the  43d  of  Elizabeth, 
was  literally  by  colleElion  made  on  Sundays  in  the 
parifh  church  (3). 

The  reafons  why  many  think  that  alms  or  -pariJJt 
colledion  difqualify  by  the  common  law,  and  that 
the  refolutions  of  the  houfe  where  they  are  men- 
tioned, are  only  declaratory  of  that  law,  do  not  ap- 
ply to  the  charity  in  queftion.  Thofe  reafons  are, 
that  men  who  are  obliged  to  truft  to  the  parifli  for 
their  fuftenance,  would  not  be  able  to  contribute 
to  the  wages  of  their  members,  and  that  fuch  in- 
digent perfons  can  have  no  independent  will  of 
their  own,  and  cannot  give  a  free  fuffrage.  The 
major  part  of  thofe  who  received  Harpur's  charity, 

(0  Journ.  vol.  xvi.  p.  376         (3)  27  Hen.  VIIL  cap.  35^ 

«ol-  >•  I  Edw.  Vlt  cap.  3; 

(a)  Supra,  p.  97, 

havo 
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have  been  proved  to  be  in  circumftanccs  fufTicient* 
Jycafy  to  contribute  to  the  maintenance  of  others, 
and  to  pay  both  to  church  and  poor  ( i). 

Counsel  /or  the  Sitting  Members, 


**  Alms''  is  certainly  a  generic  word,  compre- 
hending every  Ipecies  of  pecuniary  relief  bellowed 
on  the  poor  for  their  fuftenance,  and  when  "  cha- 
rity'' is  ufed  to  fignity  fuch  relief,  the  two  words  arc 
convertible  and  fynonimous.  This  appears  by  the 
very  etymology  of  *•  almSy"  which  is  taken  from  the 
I'Vench  word  **  <7;^/«J/i^i,"  anciently  written  '^  almof- 
ucs^'*  and  that  from  the  Greek  word  **  EAfu^uofl-uvii," 
which  is  thus  defined  by  the  grammarians,  **  Omn: 
'*  boiejicium  quo  calami: ofus profequimiu\"  The  word 
"  alms"  is  ufed  to  cxprefs  the  part  of  Harpur*3 
ciiarity  which  was  to  be  diftributcd  to  the  poor, 
both  in  the  letters  patent  of  Edward  the  Sixth,  and 
in  the  aA  of  Parliament  of  the  prefcnt  King ;  and 
by  feveral  orders  of  the  truftccsfor  the  diftribution 
of  the  money  fincc  the  ftatute,  they  themfclvcs  call 
it**tf//wj."  One  of  thole  orders  of  3 1  ft  Dec.  1770, 
is,  '*  That  200I.  the  furplus  of  the  Bedford  ckartty^ 
"  be  dillributed  in  alms  to  the  poor.'*  (»>  This  was 
read  Irom  the  books  of  the  charity.) 

If  *'  collection"  is  the  cxprcllion,  which,  by  tho 
cuftom  of  Bedford,  is  peculiarly  appropriated  to 
parijh  relief  in  that  place,  the  houfc  in  1690,  \i  they 

(1)  Sufra,  p.  96,  97. 

Vol.  1L  H  had 
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had  meant  that  no  other  fort  of  chanty  difquallfied 

there,   would    have  made  ufe  of  that  word.     We 

may  therefore  infer  that,  by  choofmg  to  employ 

another  word,  they  meant  a  different,  and  more 

general,  difquallfication. 

[104]        In  the  cafe  of  many  boroughs,  where  the  houfe 

had  declared  the  right  of  eledion  to  be  in  perfons 

not  receiving  alms^  they  have,  on  fubfequent  occa- 

fions,  decided  that  the  receipt  of  charities,  Hke  that 

now  under  confideration,  are  within  the  difqualifi- 

cation. 

28  January,  169I,  Refolved,  "That  the  right  of 

*'  eledion  of  burgefles,  to  ferve  in  parliament  for 

''  the  borough  of   Ayli{l)ury,  in  the  county  of 

"  Bucks,   is   in    all   the  houfeholders  of  the  faid 

"  borough,  not  receiving  alms  (i)." 

7  February,  169I.,  Refolved,  "  That  all  perfons 

"  receiving  alms  within  the  borough  of  Aylefbury, 

"  purfuant   to  the    will  of  Mr.  Bedford ;  or  any 

"  other  perfo'ns  receiving  any  other  charity^  annual- 

"  ly  diftributed  within  the  fame  town  ;  are,  in  re- 

"  fped  thereof,  difabled  to  vote  in  the  eledtion  of 

"  burgeffes   to   ferve   in  parliament  for  the  faid 

"  borough  (2)." 

[lOjj         Mr.  Bedford's  charity   in  Aylefbury,  is  exadlly 

fimilar  to  Sir  William   Harpur's  (C).     It  is  ob- 

fervable,  that,  in  this  laft  refolution,  the  houfe  ufe 


CO  journ.  vol.  xi.  p.  419.         (2)  Journ.   vol.  xii.  p.  490. 

I'Ol.  2.  col.    2, 
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**  alms''  and  "  charity'  as  words  importing  exactly 
tlie  fame  thing. 

2  December,  1708,  Ilefolvcd,  **  That  the  right 
"  of  ele(fling  burgelFes,  to  ferve  in  ParHament  for 
"  the  borough  of  Reading,  in  the  county  of  Berks, 
**  is  in  the  freemen,  and  inhabitants  ;  fuch  freemen 
"  not  receiving  alms^  and  fuch  inhabitants  paying 
**  fcot  and  lot(i);' 

4  December,  1708,  **  A  motion  being  made,  and 
**  the  queflion  being  put,  that  fuch  perfons,  as 
**  have,  "jcithln  ruuo  years  lad,  received  Kendrick^ 
"  chiir'ttyy  or  any  other  annual  charity ^  diftributed  in 
"  the  borough  of  Reading,  have  a  right  to  vote  in 
*'  elections  of  burgeflcs,  to  i'erveinparHament  for  the 
"   fiid  borough  : — It  pafled  in  the  negative  (2)." 

By  the  (latute  for  regulating  elcdions  in  the 
city  of  London,  perfons  having  received  alms  with-  [106] 
in  tux)  years,  are  difabled  from  voting ;  and  thole 
who  are  acquainted  with  the  pradice  in  the  city^ 
know  that  thofe  words  of  the  (latute  have  been 
conilantly  underlloud,  and  conllrued,  to  extend  to 
all  charities. 

If  the  iluule  iias,  on  fome  occafions, drawn  a  hnc 
between  alms  d,vn\  charities^  by  making  a  diftindioa 
where  there  is  no  difference,  this  is  to  be  afcribcd  to 
motives  which  arc  too  well  known  to  have  often 
influenced  the  former  judicature  in  deciding  the 
rights  of  clcdion.     But  thofe  cafes,   (although  the 


(1)  Journ.  vol.  xvi.  p.  26.     (2)    Same  vol.  p.  a;,  col.  1. 

col.  2. 
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decifions  of  them  may  be  conclufive  in  the  particu- 
lar places  with  regard  to  which  they  were  made,  in 
confequence  of  the  flatute  of  George  the  Second 
(i),)  are  not  certainly  of  a  fort  to  dired  the  judg- 
ment of  committees  in  other  cafes  where  their  au- 
thority is  not  binding. 

In  many  inilances  where  the  words  "  alm^'^  and 
"  charity'  are  both  ufed,  we  are   to  confider  it   as 
r  J -^1     mere  tautology,  a  thing  not  very  uncommon  in  par- 
liamentary language. 

If  ^*  alms^'  according  to  the  fair  meaning  of  the 
word,  includes  all  charities ;  if  fuch  an  interpreta- 
tion of  it  is  authorifed  by  the  fober  and  reafonable 
decifions  of  the  Houfe  ;  and  if  Harpur'%  charity  has 
been  particularly  fo  denominated  by  the  founder, 
(fince  in  his  deed  of  gift  he  refers  to  the  letters  patent 
where  alms  is  the  only  word  ufed)  by  the  legillature, 
and  by  the  truftees  of  the  charity,  we  muft  infer, 
firft,  that  all  charities  were  meant  in  the  determi- 
nation of  1 690;  and,  fecondly,  that  this  charity 
more  particularly  muft  be  confhrued  to  be  with- 
in the  meaning  of  that  determination  :  but,  if  this 
is  fo,  the  ufage  of  which  evidence  has  been  given, 
as  it  is  poflerior  to  the  determination,  will  be  of  no 
avail ;  efpecially  when  it  is  confidered  that,  till  the 
expiration  of  the  fecond  leafe  in  1761,  the  furplus 
money  muft  have  been  fo  fmall,  and  fo  few  muft 
have  partaken  of  it,  that  it  could  not  be  of  much 
confequence  at  any  election  to  objed  to  their  votes, 

(1)   2  Geo.  II.  cap.  24. 

It 
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It  lias  appeared  that,  in  the  bill  for  regulating 
this  charity,  a  claufc  was  at  firfl  infcrted,  declaring 
that  the  perfons  receiving  it,(hould  not  thereby  be 
difquaiified  from  voting,  but  that  claufe  was  re- 
jected (i).  Is  not  this  a  decifion  of  the  ic^^ifli- 
ture  itfclf  that  they  are  difquaiified  ? 

The  reafons  which  have  been  given  for  the  dif- 
qualiHcation  occafioncd  by  the  receipt  of  pariOi  pay, 
arc  equally  applicable  to  this  charity  ;  for  however 
improperly  it  may  have  been  didributed  in  fome  par- 
ticular infkances,  yet  the  true  objeds  of  it,  accord- 
ing to  the  fpirit  both  of  the  donation  and  the  re- 
gulating (latutc,  are  perfons  who  are  in  the  fame  in- 
digent and  dependent  fituation  with  thole  relieved 
by  the  parifh. 

The  counfel  for  the  petitioners  faid,  in  reply. 

That  they  had  admitted  that,  in  fome  cafes,  the 
houfe  had  decided  that  particularr/;jr/V/Vj  difquaii- 
fied, after  there  had  been  determinations  where  in  the 
dif(jualifying  part,  the  word  '*  a/ws**  alone  was  ufed  ; 
but  that  no  fuch  inftances  could  be  found,  where 
there  was  a  conllant  ufagc  in  favour  of  the  votes  of  [^09] 
the  perfons  receiving  the  charities ;  and  that,  as  to 
the  ufage  in  this  cafe,  having  been  proved  as  far  as 
living  memory  or  reputation  goes,  it  was,  accord- 
ing to  the  reafoning  of  the  counfel  for  the  fitting 
members  in  the  former  part  of  the  cafe  (2),  to  be 
pre  fumed  to  have  been  always  fo.  That  the  moll 
reafonablc  way  of  underllanding  the  cafes  jull 
mentioned  was,  to  fuppofc  that,  although  by  the 

(j)   ^»/rw.p.  96.       (2)   5ir/r«,  i>. 

H  3  firft 
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firft  general  determination,  alms  and  not  charities 
were  mentioned,  yet  the  Houfe  had  afterwards, 
on  evidence  of  the  particular  ciifiom  of  the  -place ^ 
decided  that  certain  charities  did  difqualify,  and 
not  on  the  idea  that  they  were  comprehended  un- 
der the  word  *'  alms"  in  the  prior  determination. 
That,  before  the  2d  of  George  the  Second,  it  was 
competent  to  the  Houfe  to  make  fuch  fubfequent 
decifion  extending  the  difqualification  beyond  that 
contained  in  the  firft,  without  confidering  the 
fecond  as  explanatory  of  the  firfl ;  and  that  the 
inltances  which  had  been  adduced  happened  before 
that  (latute  took  place, 
[no]  That  the  amendment  of  the  adl  of  Parliament 
for  regulating  the  charity  had  only  left  the  law  as 
it  was  before,  and  that  the  claufe  was  thrown  out 
becaufc  it  is  an  eftablidied  rule,  in  bills  of  that 
fort,  not  to  fay  any  thing  of  general  rights.  That 
if  the  legiflature  had  meant  to  declare  that  Har- 
pur's  charity  difqualifies,  they  would  have  inferted 
a  direct  claufe  for  that  purpofe. 

The  arguments  on  this  queftion  being   finiflied, 

the  Committee  deliberated  for  fome  time  among 

,  themfelves,  after  which,  the  counfel   being  called 

in,  the  Chairman  faid  he  was  directed  to  inform 

them, 

"  That   the  Committee  were  of  opinion,  that 
**  perfons  receiving  Sir  William  Harpur's  charity 
*'  are  not  thereby  difqualified,  within  the  meaning] 
**  of  the  determination  of  12  April,,   1690,  from^ 

*'  voting! 
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"  voting   for   members    of    Parliament   for   Bcd- 
**  ford*." 

Vth  Point.]  The  counfcl  for  the  petitioners 
then  propofed  to  add  36  voters  (inhabitants  and 
houlcholders)  to  the  poll,  who  had  been  rejcdlcd  bc- 
caule  they  had  come  into  the  pariflics  where  they 
rcfidc  in  Bedford  with  ccrtiiicates  trom  other  pa- 
ri Ihc-. 

They  laid,  [m] 

That  SI  certificate  docs  not  put  a  man  in  the 
fjtuation  ol  a  pauper,  being  only  an  eventual  in- 
demnity to  the  parilh  where  he  comes  to  dwell,  in 
cafe  he  (hould,  at  any  future  period  during  liis 
rcfidence  there,  become  an  objcifl  of  parilh-rclief ; 
(imt  a  perfon  thcrciore  worth  a  hundred  thouland 
pounds  may  have  a  certificate  ;  and  that  it  has  no 
where  been  holdcn  that  a  certificate  is  a  general 
dilqualification  in  all  boroughs,  although  in  lomc, 
as  Taunton  (i),  it  is  fo,  by  the  peculiar  urai:c  vt 
tiie  place -f. 

The 

[•  The  fame  declfion  look  Commiliff ,  and  agreed  10  by 
place  wiih  refpcct  to  ^\u^  chi-  the  Houfc  (ib.  p.  137.  col.  1.) 
rity,  in  a  Committee  on  the  **  That  prfons  living  in  the 
cafe  of  Bedford  in  1791. J  "  hof:tgb  •fLtictJitr,  by  rrr- 

*'  ttfiiattt  not  having  gained  a 

(1)    yi.it  fufra^    Cifc    of     **  feulcmeni   by   rcntmg    lol. 

Taunton,  vol.  1.  p.  373.  "  a  year,  or  fcrving  in  an  an- 

*'  nual  ofiice,  are  no',  entitled, 

[^  Inthecafcof  Liccftcr,  8     •*  hy  paying  fo>l  and  lot,  10 

Feb.  1705-6.  vol.  15.  p.  136.     **  vote  in  the  eleflion  of  bur- 

Lul.  a.  it  Wfci  rcfolvcd  by  the     ••  gefic*  lo  firve    in    Parlia- 

M  4  "   ment 
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The  leading  counfel  for  the  fitting  members 
admitted  this,  and,  after  fome  flruggle  by  the 
other,  it  was  agreed,  that  the  votes  rejeded  on  this 
ground  fliould  be  added  to  the  poll. — And  the 
counfel  for  the  fitting  members  alfo  admitted. 
That,  in  confequenee  of  the  refolution  of  the  Com- 
mittee relating  to  Harpur's  charity,  the  majority 
then  flood  in  favour  of  the  petitioners ;  but  they 
informed  the  Committee,  that  they  intended  to 
object  to  many  votes  which  had  been  received  in 
favour  of  the  petitioners.  On  this,  the  counfel  for 
[112]  the  petitioners  proceeded  to  endeavour  to  add 
other  votes  to  the  poll  which  had  been  rejeded  by 
the  returning  officers,  and  then  clofed  their  cafe, 
by  evidence  tending  to  prove  bribery  on  the  fitting 
m.embers. 

Then  the  counfel  for  the  fitting  members  went 
through  their  evidence  and  arguments  on  feveral 
new  heads  of  objedbion. 

The  different  points  in  this  lafl:  part  of  the  cafe, 
and  the  evidence  and  arguments  concerning  them, 
were  as  follows : 

The  counfel  for  the  petitioners  endeavoured  to 
fupport,  and  the  counfel  for  the  fitting  members 
objected  to,  the  votes  of, 


**  ment  for  the  faid  borough."  to  confine  the  difqualification 

1 1  fhould  feem,  by  the  words  of  to  the  hx  loci  in  that  cafe,  and 

tlie  refolution,  that  the  Com-  yet   there   is  no   evidence   of 

jnitttc,  and  ihe  Ilcrufe,  meant  ufage  Hated.] 


Vlth 
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Vlth  Point.]  1.  Pcrfons  having  received  of  a 
charity  called  Hawes*s  charity. 

Vllth  Point.]  2.  Pcribns  having  received  of  a 
charity  called  IFelborns  charity. 

Vlllth  Point.]  3.  The  mailer  and  brethren  of 
an  holpital  called  St.  Jo/tns  hofpital. 

IXth  Point.]  4.  Freemen  who  had  received  pa- 
rifh  relief  within  a  year  before  the  election. 

Xth  Point.]      5.   Freemen,  who  had  an  inchoate    [113] 
n'g/u  to  their  freedom,  but  were  admitted  in  a  par- 
ticular manner  different  from  the  cuftoma^y  mode 
of  admiffion  for  fuch  freemen,  and  within  a  year 
before  the  election. 

(O"  There  were  fix  of  this  defcription  who  had 
tendered  their  votes,  and  had  been  rejedled.) 

The  nature  of  Hawes's  charity  appeared  to  be 
this.  Certain  lands  were  left  by  one  Hawes  for 
the  ufe  of  the  poor  of  the  parilhes  of  St.  Mary  and 
St.  Paul  in  Bedford:  of  the  yearly  profits  of  this 
land  two  thirds  are  to  be  diflributed  yearly  in  bread 
to  the  poor  of  the  parifh  of  St.  Paul,  and  one  third 
to  thole  of  the  parilh  of  St.  Mary. 

Welborn's  charity  was  founded  in  the  year 
I  7 16,  when  one  Robert  Welborn  lett  a  clofc,  now 
of  the  value  of  4/.  10  j.  per  annurriy  to  the  minillers 
and  over  Jars  of  the  poor  of  St.  John's  pari(h  in 
Bedford,  to  be  diftributed  to  the  poor  on  New- 
year's  day.  It  appeared  that  the  pradicc  is  to 
dirtribute  it  in  fums  of  three  or  four  (hillings  to 
each  pcrfon. 
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St  |ohn*s  hofpital  was  founded  In  the  year  980, 
by  one  Robert  de  Parys,  for  fix  poor  men  to  pray 
for  his  Ibul  and  the  fouls  of  feveral  of  his  relations, 
and  to  attend  divine  fervice.  It  was  a  fort  of 
chantry,  and  is  now  in  every  refpedt  a  corporation. 
The  redlor  of  the  parlfh  where  It  lies  is  mafter,  there 
is  a  common  feal,  and  the  brethren,  as  they  are 
called,  are  parties  to  all  leafes  made  of  their  land. 
Since  the  year  1606,  in  confequence  of  an  order  of 
the  King  and  Council,  made  upon  a  petition  for 
that  purpofe,  they  receive  each  nine  pence  a  week 
from  the  revenues  of  their  land. 

It  was  proved  that  ufage  and  reputation  were  in 
favour  of  the  votes  of  thofe  three  clafles,  and  that 
they  are  often  rated  to  the  poor  -,- — that  the  bread 
of  Hawes's  charity  is  moftly  received  by  wives  and 
children. 

As  to  the  freemen  rejected  becaufe  admitted 
within  the  year,  although  they  had  antecedent 
titles,  it  was  proved,  that  the  cuftom  of  Bedford  is 
to  admit  freemen,  having  previous  titles  at  the  court- 
leet ;  that  honorary  freemen,  on  .the  contrary,  are 
[113]  often  admitted  at  a  common-council;  that  when 
men  with  antecedent  titles  are  admitted  at  a  com- 
mon-council, as  fuch  admiffion  is  not  demandable 
of  right,  but  is  matter  of  favour  in  the  corporation, 
and  on  fuch  occafions  there  is  often  no  enquiry  or 
proof  made  of  a  previous  title,  even  if  the  perfons 
admitted  have  it,  they  are  underftood  to  wave  the 
benefit  of  that  title,  and  are  confidered  merely  as 
honorary  freemen. 

It 
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It  was  contended  on  the  part  of  the  petitioners. 
That,  as  to  Hawcs's  and  VVelborn's  charities, 
there  could  be  no  diftindVion  made  between  them 
and  Harpur*s  charity  i  that  tliey  arc  alike  derived 
out  of  land,  and  appro])riatcd  to  fimiiar  ufcs;  that 
it  would  be  a  fraud  and  lurprize  on  the  pcrfons  who 
received  them  on  the  fuppofition  that  they  would 
not  thereby  lofe  their  votes,  having  never  heard 
that  thofc  charities  would  dikiualiiy,  to  declare 
them  now  to  be  difqualiHed,  and  thus  deprive  them 
of  their  franchife  by  an  ex  pojl  faclo  decilioa.  That 
no  reafonable  perfon  can  fuppofe,  that  pcrlbns  ])rc- 
vioufly  entitled  to  vote,  would  have  accepted  ['^^] 
either  a  fixpcnny  loaf,  or  three  or  four  Ihiilings,  if 
they  hail  imagined  that  this  would  annul  their 
votes.  That,  with  regard  to  llawcs's  charity,  as  it 
is  generally  given  to  women  and  children  (0»  it 
would  be  particularly  unjuft  that  their  act  in  re- 
ceiving it,  (hould  delhoy  the  votes  of  their  huf- 
bands  or  fathers  who  might  not  be  privy  to  their 
having  received  it.  That,  as  to  the  brethren  of 
'^i,  John's  hofpilal,  they  arc  a  corporation,  and 
have  '.\  permanent  interell  in  what  they  rc;:cive  from 
the  j)rohis  of  their  land:  That  they  are  like  fellows 
of  colleges,  and,  like  them,  would  be  entitled  to 
vote  even  at  county  elcdions,a:i  deriving  an  income 
for  life  out  of  lands :  That,  if  one  of  them  were 
turned  out,  he  might  have  a  tnandamui  to  rciollate 
him  :  That  what  ihcy  receive,  therefore,  is  of  a 

(l)   Smf^ra^  p.    114. 

certain 
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certain  and  ftable  nature,  and  does  not  fubjedt 
them  to  influence  like  the  uncertain  fludluating 
hopes  of  parifh  rehef :  That  they  may  be  compared 
to  Chelfea  and  Greenwich  penfioners  ;  and  that  the 
former  were  holden,  in  the  cafe  of  Taunton,  not  to 

[117]  be  difqualified  within  the  meaning  either  of  the 
words  "  alms''  or  "  charity  y''  by  what  they  receive 
from  the  hofpital  (i). 

(j^  They  feemed  to  give  up  the  votes  of  the 
freemen  who  had  been  made  within  the  year,  as 
being  within  the  meaning  of  the  ftatute  of  George 
the  Third.) 

As  to  the  freemen  who  had  received  parifh 
rehef  within  the  year  they  now  (2)  argued. 

That  thefe  words  of  the  laft  determination,  "  not 
•*  receiving  aJms^^  could  not  be  carried  back  to 
freemen  fince  the  Committee  had  determined  that 
the  previous  words  "  being  houjeholders^^  do  not 
apply  to  them  ;  and  though  alms,  by  the  common 
law,  difqualify  men  who  acquire  an  accidental 
right  to  vote  by  inhabit ajicy^  none  of  the  advantages 
of  2ifranchife  purchafed  by  a  man,  or  by  his  parents, 
for  money,  or  by  ferving  an  apprenticelTiip,  can  be 
afterwards  annihilated  by  a  change  of  lituation  and 
pecuniary  circumftances. 

[118]         On  the   head   of  bribery,  fome  evidence  was 

(i)  Cafe  of  Taunton, /«/r^,  ftiould  have  faid,  **  determined 
vol.  1.  p.  373.    Nota.     In  the     **  by  the  Committee^ 


report  of  that  cafe,  I  have  faid 

this  point   was   «*  fmkd.'"     I  (2)   Vide fupra,  p.  75. 


givea 
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given  to  fhow  that  the  corporation,  when  there  was 
qucflion  of  a  certain  gentleman's  being  a  candidate, 
had  required  of  him  as  a  previous  condition  to  his 
being  fupported  by  them,  that  he  Ihould  dcpofit 
a  confidcrable  fum  of  money.  But  this  was  ex- 
plained to  have  been  intended  merely  as  a  fecurity 
for  the  payment  of  the  neceflary  cxpcnces  of  the 
clc(flion,  and  not  as  a  corrupt  confideration  or  gift 
for  their  benefit;  and  there  was  no  proof  that  ever 
luch  a  propofal  had  been  made  to  the  fitting  mem- 
bers, or  that  any  money  had  cither  been  given  or 
promifed  by  them. 

The  counfel  for  the  fitting  members  infilled. 
That   they  (till  were  at  liberty   to  conteft  the 
right  of  men  receiving  any  other  charity  but  Har- 
pur*s  : 

That  they  might,  and  did  fuppofe,  that  the 
Committee  had  decided y/>mj//y  upon  that  charity, 
on  the  ground  of  its  great  value,  which  rendered 
the  receiving  it  an  objedl  even  to  pcrfons  in  cafy  [119] 
circumflances.  They  then  went  over  nearly  the 
fame  ground  of  argument  which  they  had  formerly 
taken.  They  laid,  that  \\'elborn*s  charity  is  diftri- 
buted  by  the  overfecrs  of  the  poor;  That  it  Hands 
in  the  place  of  pari  Hi  j^ay  to  thofe  who  receive  it ; 
'I'hat  alms^  as  the  counfel  for  the  petitioners  had 
contended  in  the  beginning  of  tlic  caufc,  is  a 
general  common  law  difqualilication  if  received 
within  the  year  (1),  and  therefore  aficdls  pcrfon"* 

(0  ^^r^>  r-  I'i 

clannin^ 
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claiming  to  vote  as  freemen,  as  well  as  inhabitants; 
That  it  does  not  annihilate  any  part  of  their  fran- 
chile,  but  only  fufpends  the  exercife  of  their  right 
of  voting  while  they  are  in  that  dependent  ftate, 
when  the  law  intends  them  to  be  incapable  of  giv- 
ing a  free  fuffrage. 

There  were  fome  other  votes  objedled  to  on 
both  fides,  as  given  by  perfons  who  were  not 
houfcholders,  who  lived  in  pariili  houfes,  &c.  and 
fome  of  them  were  given  up.  (^  It  will  be  ob- 
ferved,  that  with  regard  to  thefe,  the  fa6t,  not  the 
law,  was  difputed. 
[120]  After  the  counfel  on  both  fides  had  finiflied, 
v.'hich  they  did  on  Tuefday,  the  21ft  of  March, 
the  Committee  defired  that  fliates  of  the  poll,  and 
of  the  numbers  of  votes  objeded  to  on  each  of  the 
different  heads,  fhouid  be  agreed  on,  and  delivered 
in,  by  the  agents  on  each  fide. 
From  thofe  fiates  it  appeared, 

1.  That  the  original  poll,  including  the  honorary 
non-refident  burgefles  and  freemen,  whofe  votes 
had  been  declared  by  the  Committee  to  be  legal, 
was.^ 

For  Sir  William  Wake  '  -  -  527 

For  ?Jr.  Sparrow    -     -     -  -  517 

For  Mr.  Whitbrcad  -     -  -  429 

For  Mr.  Howard        -     -  -  402 

2.  That,    including   all   the    votes    which    the 

counfel 
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counlcl  for  the  petitioners  had  endeavoured  to  eda- 
blifh,  the  nunibcis  would  luivc  been. 

For  Wliitbrcad      -  611 

For  Howard      -----:; 80 

For  Wake        -     -     -     -     -     34 j 

For  Sparrow 530 

3.  That  after  (Iriking  off  tliofc   who  received     [^^^] 
\Vciborn*s  charity,   the  freemen   receiving   parilh 
relief,  thole  who  had  been  admitted  to  their  free- 
dom within  the  year,  and  the  particular  votes  ob- 
je<5led  to  as  given  by  inhabitants  not  houleholdcrs, 

&c.  the  numbers  would  have  Hood, 

For  Whitbread      -     -     -     -     ^53 

For  Wake        341 

For  Howard ^^7 

For  Sparrow ^29 

4.  That,  if  perfons  who  received  Hawes's  charity 
had  alio  been  (Iruck  off,  tlie  numbers  would  iiavc 
flood, 

For  Wake ^^z-j 

For  Sj)arrow     -     -     -     -     -  ^19 

For  Whitbread     -     -     -     -  467 

For  Howard 441 

5.  Or  that,  if  thofc  votes  iiad  been  left  on  the 
pull,  and  thole  of  the  freemen  who  had  received 
pari(h  relief  added,  the  numbers  then  would  have 
been, 

For  Whitbread      -     -     -     .     ^y^  [  122I 

For  Howard 542 

For  Wake        -----     541 
For  Sparrow     -----     530 

As 
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As  the  different  points  in  what  remained  of  the 
cafe,  after  the  decifion  concerning  Harpur's  cha- 
rity, were  not  argued  and  determined  feparately, 
the  Committee  did  not  communicate  their  feveral 
refolutions  on  thofe  points  to  the  counfel,  but  they 
are  contained  in  the  minutes  taken  by  the  clerk, 
and  delivered  to  the  parties,  from  whence  I  have 
tranfcribed  them,  viz. 

1.  The  queftion  being  put> 

That  the  perfons  who  voted  at  the  laft  eledlion 
for  Bedford  having  received  Hawes's  charity,  were 
thereby  difqualified  j 

It  was  refolved  in  the  negative*. 

2.  The  queftlon  being  put, 

That  the  perfons  who  voted  at  the  lafb  ele6liori 
for  Bedford  having  received  Welborn's  charity, 
were  thereby  difquaiiiicd; 

It  was  refolved  in  the  affirmative f. 


[*  This  decifion  was  confirm- 
ed in  the  Committee  on  Mr. 
Payne's  petition  in  1792.] 

[t-  But,  in  the  Sudbury  cafe, 
reported  by  Mr.  Philipps,  and 
afterwards,  on  very  folemn  ar- 
gument, in  the  Colchefter  cafe, 
^April  1789,1:  was  decided,  that 
certain  charities,  entirely  fimi- 
lar  to  JFelborns  charity,  do  not. 
difqualify.  Thefe  charities  in 
Colcliefter  are  called  Dobb/s 
charity,  Lady  Cre]JieW%  cha- 
rity, Jeremiah  Daniell\  dona- 
tion, Coxe\  donation,  In 
9 


March  1791,  the  Colnmittee, 
in  the  cafe  of  Steyning,  deter- 
mined, that  a  charity  called  the 
White-h:rfe  charity^  does  7iot 
difqualify.  In  the  Newcaflle 
cafe,  in  1792,  a  donation  of 
bread,  fimilar  to  Ha.'wes*  %  cha- 
rity in  B-dford,  was  held  not  to 
difqualify.  In  the  cafe  ofCiren- 
celler,  in  1792,  (2  Frafer  653- 
4)  perfons  admitted  into  the 
parilh  peft-houfe  when  infe<fled 
with  the  fmall-pox,  to  prevent 
the  infection  from  fpreading, 
were  held  not  to  be  difquali- 
iicd.] 

3.  The 
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3.  Tbf  qucflion  being  put. 

That  the  maftcr  and  brethren  of  St.  John's  hof- 
pital  were  clil'qiiaHficd  from  voting  at  the  lad 
clc(fbion  for  Bedford  ; 

It  was  refolvcd  in  the  negative. 

4.  The  qucftion  being  put, 

Tliat  the  word  *'  alms''  in  the  rcfolution  of  1690, 
refers  to  burgcffes  and  freemen,  as  well  as  to  inha- 
bitants houleholders  of  Bedford; 

It  was  refolvcd  in  t!ie  afTirmativc. 

5.  The  qucftion  being  put, 

That  the  fix  pcrfons  who  tendered  their  votes  at 
the  lad  eiedion  for  Bedford,  being  admitted  within 
the  twelvemonth  by  the  common  council,  had  a 
right  to  vote  ; 

It  was  rcfolved  in  the  negative. 

The  Committee  likewife  refolvcd. 

That  they  would  not  rejedl  any  perfon*s  vote 
(not  othcrwife  difqualified)  for  receiving  alms,  pro- 
vided he  had  not  received  the  faid  alms  within  the 
year  (B). 

On  Thurfday,  the  23d  of  March,  the  Committee, 
by  their  Chairman,  informed  the  Houfe,  that  they 
had  determined. 

That  Sir  William  Wake,  Bart,  was  duly  clcdlcdj     [124] 
and, 

That  Samuel  Whitbread,  Efq.  the  petitioner, 
was  duly  cleClcd,  and  ought  to  have  been  returned 

(0  Vo,..,p.4.o,4X.         ^,^U.P7.. 
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Note      pAGE  77.  (A.)  On  the  26th  of  April,  Mr.  Whitbread 
^  _  prefented  to  the  Houfe,  a  petition  of  divers  inhabitants> 

houfeholders  of  Bedford,  fetting  forth;  That  the  mayor, 
aldermen,  and  common-council  had,  at  feveral  times,  afl'umed 
a  power  of  making  an  unlimited  number  of  burgeil'es  and 
freemen,  fl:rangers,  and  foreigners,  who  never  ferved  any 
corporate  office,  exercifed  any  trade,  or  contributed  to  any 
rate  or  aflefTment,  within  the  town,  for  the  fole  purpofe  of 
their  voting  at  elections  for  members  of  Parliament ;  That 
particularly  in  the  month  of  September,  1 769,  they  had 
made  upwards  of  five  hundred,  and  a  confiderable  number 
every  year  fmce  ;  and  that  the  like  evil  practice,  if  conti- 
nued, would  totally  annihilate  the  ancient  right  of  eledtion 
tp  the  petitioners,  the  whole  number  of  inhabitants,  houfe- 
holders, who  have  a  right  to  vote,  being  computed  not  to 
exceed  five  hundred  and  forty ;  praying,  therefore,  that  the 
Houfe  would  grant  fuch  relief  as  might  be  expedient  for  the 
[126]  prefent,  and  prevent  the  like  practices  for  the  future.  Votes, 
P-  573>  574- 

This  petition  was  ordered  to  be  referred  to  a  Committee 
to  enquire  into,  and  ftate  the  matter  of  fa6l  to  the  Houfe. 

On  the  firft  of  May,  Sir  William  Wake,  now  Mr. 
Whitbread's  colleague,  after  complaining  that  the  petition 
had  been  prefented  by  a  furprizc  on  him,  and  the  non-refident 

cledlors 
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clcilors  of  Bedford,  and  that  he  had  received  no  notice  that 
fuch  a  thing  was  irucndcd,  moved  that  the  order  for  referring 
it  to  a  Committee  fhould  be  dtkhargcd  \  but  the  queflion 
being  put  on  that  motion,  it  paflcd  in  the  negative.  (Votei, 
p.  603,  604  )  On  the  lyih  of  May,  however,  (Votes, 
p.  699.)  nothing  having  been  done  by  the  Hnufe  in  confe- 
qucncc  of  a  report  which  had  been  made  by  the  Committee 
ibmc  time  before,  the  confidcration  of  the  report  was  put  off 
for  two  months,  before  wliich  time  the  Houfe  was  prorogued 
for  the  fumnKT. 

P.  92,  123.  (B.)     As  a  pcrfon  who  is  at  prefcnt  in  indi-       Noi« 
gent  circumftanccs  may  afterwards  become  affluent  or  inde-       ^    ^ 
pendent,  and  vkt  verfuy  it  cannoc  be  fuppofed  that  the  receipt 
of  alms,  or  of  any  particular  charity  (in  cafes  where  that  dif- 
qualifics)   fhould  operate  at   an  unlimited  diflance  of  time> 
nor  on  the  other  hand,  that,  where  the  right  of  eIe<f^ion  is  in 
thofc  who  pay  fcot  and  l.t,  or  to  church  and  poor,  fuch  pay- 
ments fhould  produce  a  qualification,   though   made  at  any 
remote  period  before  the  cic<5tioit.    Some  line  niuft  be  drawn 
in  both  inflanccs,  and  that  line,  by  the  eflablifhed  cuflom  of 
Parliament,  fccms  to  be  one  year  before  the  cletSlion  ;  un-     fi^7J 
lefs  in  particular  cafes,   where,  either  by  fpccial   ufage,  a 
determination  of  the  Houfe  (as  in  the  cafe  of  Keading,y«^rtf, 
p.  10$),  or  an  a«5t  of  Parliament  (as  in  London},  the  dif- 
qualification  by  alms  is  extended  to  two  years. 

P.  105.  (C).    The  COM  nlcl  for  the  fitting  members  were      Note 
going   to   flatc   the   nature   of  Mr.    Bedford's  charity,   in       (^) 
Aylefbury,  from  their  briefs,  but  this  wasobjed^ed  to,  unlefs 
they  would  produce  legal  evidence  of  it.     It  is  flated  in  the 
Journals. 

"  7  Feb.  169J.  The  Committee  reports.  That  it  ap« 
"  peared  that  John  BeJftnd,  by  his  will,  made  the  1 2th 
*'  July,  9  Hen.  VII.  allotted  lands  of  about  120I.  a  year, 
*'  for  the  repair  of  the  highways  about  Aylclbury,  and  to  be 
^*-  dealt  in  atmi^  to  blind  people,  crooked,  ftck,  and  poor 
**  people.     That)  in  39  Lliz.   there  was  an  ai^t  ol  Parlii- 

I  a  **  ment 
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Note  «  mcnt  for  fettling  this  charity,  by  which  the  faid  truft  is 
(C^  «  veiled  in  nine  perfons,  who  are  made  a  corporation,  and 
<*  empowered  to  a£t  in  the  difpofition  of  the  faid  charity, 
<•  according  to  the  will  of  Mr.  Bedford,  and  are  to  have 
«  perpetual  fucccflion,  by  the  name  of  the  Surveyors  of  the 
«  highways  of  Aylefbury,  in  the  county  of  Bucks.  That 
*<  this  charity,  accordingly,  every  St.  Thomases  day,  is 
«  diftributed  by  the  feoffees,  to  the  poor  of  Aylefbury,  by 
*'  two  (hillings,  half  a  crown,  or  three,  four,  or  five  fhil- 
"  lings  a-piece,  or  fuch  fmall  fums,  and  is  commonly  con- 
"  tinued  to  the  fame  perfons  for  their  lives,  but  that  is  dif- 
[128]  "  cretionary  in  the  feoffees  to  change  the  perfons  as  they 
"  think  fit.  And  that,  for  this  charity,  every  three  years 
**  they  account  to  the  bifhop  of  Lincoln  (i).** 

Surely  this  entry  in  the  Journals  was  evidence  to  be  read 
to  the  Committee. 

(i)  Journ.  vol.  xii.  p.  487.  col.  i. 


XVI. 


THE 


CASE 


Of  the  BOROUGH  of 


SUDBURY, 


Id  the  County  of  SUFFOLK. 


»  3 


The  Committee  was  chofen  on  Friday,  the  17th  of  March, 
and  confifted  of  the  following  Gentlemen  : 


Fred.  Montagu,  Efq.  Chairman,  - 

Philip  Yorke,  Efq. 

Richard  Benyon,  Efq.    -     -     -  - 

Thomas  Powys,  Efq.     -     -     -  - 
Right  Hon.  Tho.  Townfhend, 

Robert  Vyner,  Efq.        -     -     -  - 

George  Byng,  Efq.       -     -     -  - 

Thomas  Whitmore,  Efq.    -     -  - 

Charles  Morgan,  Efq.    -     -     -  - 

Sir  Roger  Moftyn,  Bart.      -     -  - 

Hans  Sloane,  Efq.     -     -     -     -  - 

Charles  Dundas,  Efq.    -     -     -  - 

Nathaniel  Ryder,  Efq.    -     -     -  - 

Nominees, 
Of  the  Petitioners : 

James  Grenville,  Efq.  -     -     -  - 


> 
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Higham  Ferrers 

Hellefton 

Peterborough 

Northamptonfli. 

Whitchurch 

Lincoln 

Wigan 

Bridgenorth 

BreconChire 

Flintfhire 

Newport,  Hanti 

Richmond 

Tiverton 


Buckingham 


gan 


Of  the  Sitting  Members  : 
Beaumont  Hotham,  Efq.     -     -     -  J      LWi 

Petitioners. 

Sir  Walden  Hanmer,  Bart,  on  behalf  of  himfclf  and  Sir 
Patrick  Blake,  Bart,  (abfent  in  the  Illand  of  St. 
Chriftopher's.) 

Certain  Eled^ors  for  the  Borough  of  Sudbury, 

Sitting  Members  : 
Thomas  Fonnercau,  Efq.  Philip  Champion  Crefpigny,  Efq, 

Counsel, 

For  the  Petitioners^ 

Mr.  Lee,         Mr.  Murphy. 

For  the  Sitting  Members^ 
Mr.  Cox,  Mr.  Wilfon. 


[  IJI  ] 

THE 

CASE 

or  ihc  BOROUGH  of 

SUDBURY. 

ON  Saturday,  the  iSth  of  March,  the  Com- 
mittee being  met,  the  two  petitions  were 
read,  containing,  in  fubftance,  the  fame  allegations, 
namely  ;  Tiuit  a  great  many  legal  voters,  who  ten- 
dered their  voices  for  Hanmer  and  Blake,  had  been 
rcjeded,  although  they  had  been  for  many  years  in 
the  poUefTion  and  cxcrcife  of  tlicir  rights,  to  the 
knowlctlgc  of  the  mayor,  and  of  Fonnercau  one  of 
the  fitting  members,  in  ^hofe  favour,  and  at  whofc 
rcqucd,  many  of  them  had  frequently  j)ollcd  at 
former  elcdlions ;  That  many,  whofc  claim  flood 
in  the  fame  predicament,  had  been  admitted  to 
vote  for  the  fitting  members  j  That  others  who 
were  not  legally  qualified,  had  alfo  been  admitted  to 
vote  for  them  ;  That  the  fair  majority  of  legal  votes 
was  in  favour  of  the  petitioners ;  But,  that  William 
Strut,  the  mayor  and  icturning  officer,  had  adlcd  ['3*3 
]):irtially  and  corruptly  before,  and  during  the  poll, 
and  had  declared  the  fitting  members  duly  elcihcd, 

1  4  and 


iC 


it. 


ly^  Case  xvl 

and  had  returned  them;  And  that  money  was 
given  by  the  fitting  members,  or  their  agents,  by 
way  of  bribe  or  reward,  to  perfons  who  voted  for 
them  at  the  eledion  ( i ). 

Tiie  laft  determination  of  the  right  of  eledlion, 
being  read,  appeared  to  be  as  follows : 

6  December,  1703.     Refolved,  '^That  the  right 
•'  of  eleiflion  of  burgefles,  to  ferve  in  Parliament 
*'  for  the  borough  of  Sudbury>  in  the  county  of 
Suffolk,  is  only  in  the  fons  of  freemen,   born 
after  their  fathers  w^ere  made  free,  and  in  fuch  as 
have  ferved  /even  years  apprenticefhips,  or  arc 
made  freemen  by  redemption  {2).'* 
Then  the  flanding  order  of  1731-  was  read  (3). 
At  the  opening  of  the  caufe,  the  counfel  for  the 
petitioners  contended,  that  the  refolution  of  the 
[133]    6th  Dec.  1703,  was  merely  explanatory  of  one  of 
the    19th    of  January,    170-^,    in   the   following 
words : 

Refolved,  "  That  the  fons  of  freemen,  born 
"  after  their  fathers  were  made  free,  and  thofe  that 
**  have  ferved  apprenticefliips  in  the  borough  of 
*^  Sudbury,  in  the  county  of  Suffolk,  have  a  right 
"  to  vote  in  the  eledion  of  members  to  ferve  in 
*'  Parliament  for  the  faid  borough,  without  any 
"  admiJJioH^  in  form^  to  their  freedoniy  or  taking  the 
''  oath  of  freemen  (4)." 

(1.)  Votes,  6  Dec.  1774,  p.  (3)  Supra^  vol.  i.  p.  99, 

i^"*  l^'  (4)  Journ.fame  vol.  p.  119, 


(2)  Journ.  vol.  xiv.  p.  245.     co!.  2.  p.  121.  col.  i. 
col.  I,  2. 


A  great 


SUDBURY.  133 

A  great  number  of  pcrfons,  who  tcnclcrcd  their 
fufiragcs  for  Ilanmcr  and  Blakc  at  the  cledion, 
were  rcjed:cd,  becaii fc  they  did  not  produce  evi- 
dence of  their  adniillions  to  their  freed  jm,  enrolled 
upon  (lamps,  in  the  books  of  the  corporation.  If 
the  right  of  elcdion  was  to  be  taken  to  be  as  de- 
clared in  the  rcfolutioji  of  January,  1704-,  no  for- 
mal admifllon  was  nccelVar)';  that  objedion  mud 
fall  to  the  ground;  and  it  would  only  be  rcquifite, 
in  order  to  cflablilh  the  votes  of  thofe  perfons,  to  [134] 
Ihow  that  they  came  with  :i  the  delcription  of  one 
or  other  of  the  two  claflv-s  mentioned  in  the  refo- 
lution. 

They  faid  that  this  would  appear  to  be  the  cafe 
from  the  hlOory  of  the  two  refolutions,  as  it  is 
contained  in  the  Journals  ;  That  the  right  of  elec- 
tion for  this  borough  was,  during  the  lad  cent ur}', 
in  a  very  precarious  uncertain  (late ;  That  fome- 
times  the  exclufive  right  was  claimed  and  exer- 
cifed  by  the  magiftratcs,  or  governing  part  of  the 
corporation,  and,  on  other  occafions,  the  freemen 
at  large  were  admitted  to  vote  ;  That,  in  Hiort, 
every  eledion  w:is  a  druggie,  with  various  fucccfs, 
between  the  former,  who  were  called  the  B<'nch^  ^nd 
the  latter,  called  the  Floor  \  That,  at  the  clc^ion 
in  1702,  one  Benjamin  Carter,  the  mayor  and 
returning  oflicer,  declared,  in  confequencc  of  an 
order  he  had  obtained  from  the  governing  part  of 
the  corporation  to  oblige  all  perfons  claiming  votes 
to  enroll  themfelvcs,  that  no  man  Oiould  be  fuflcrcd 
to  poll  whole  name  was  not  enrolled  according  to 

that 
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that  order,  and  for  want  of  fuch  enrollment,  re- 
jcded  feverai  who  had  voted,  at  previous  eledions, 
for  tliirty  years  backwards  (i)  ;  That  it  was  on  the, 
occalion  of  a  petition  of  the  unfuccefsful  candidate, 
at  that  election,  that  the  firfl  of  the  two  refolutions 
was  made ;  That  the  ele6lion  being  declared  to  be 
void  (2),  on  the  ground  of  bribery,  a  new  conteft 
enfaed  between  the  fame  parties,  and  was  followed 
by  a  new  petition  of  the  former  petitioner ;  That 
in  this  fecond  caufe,  the  on/y  point  was,  Whether, 
according  to  the  right  of  eledion  declared  by  the 
firft  refolution,  thofe  who  had  ferved  Jive  years  as 
attorneys'  clerks,  had  a  right  to  vote  (3)  ;  and  that 
the  refolution  of  6  Dec.  1703,  being  made  to  de- 
cide that  point,  mufl,  by  the  fair  conftrudlion,  be 
confidered,  as  merely  an  explanation  of  the  former, 
as  to  t/ie  mimber  of  years  neceflary  to  fuch  an  ap- 
[136]  prenticefhip  as  would  beflow  a  right  to  vote,  that 
having  been  left  undefined  in  the  firft. 

The  counfel  for  the  fitting  members  infifted, 
That  the  latter  refolution  was  to  be  confidered 
as  a  complete  independent  (determination ;  That  there 
is  no  reference  in  it  to  the  former,  which  in 
explanatory  refolutions  there  always  Is ;  And  that, 
fo  far  from  being  merely  a  commentary  on  the 
former,  it  declares  the  right  of  voting  in  a  clafs  of 
perfons  not  at  all  mentioned  there  (4)^  But,  that, 

(1)  Journ.  vol.  i.  p.    119.  (3)  Journ.  Ice.  cit.  p.  244. 
<^o^-  2-                                            col.  2. 

(2)  Journ.  loc.  cit.  p.  13 1.         (4)   Vix.    Freemen    by   re. 
^'  '•  demption.. 

it 
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if  the  refolution  of  6  Dec.  1703,  is  indeperulcnt  of 
the  other,  it  is  the  lafl  determination  within  the 
meaning  of  the  (latutc;  That  pcrfons,  therefore, 
claiming  to  vote  under  that  determination,  mu(t 
prove  themfelves  to  be  completely  freemen,  which 
they  cannot  be  without  admifTion ,  and  that  tlic 
only  legal  evidence  of  admilTion  is  the  enrollment 
thereof  upon  flamps  in  the  books  of  the  corpora- 
tion. 

Tiic  counfel  on  each  fide  having  argued  this 
point,  were  dire(fled  to  withdraw;  and  after  the 
Committee  had  deliberated  fome  time  among 
themfelves,  they  were  called  in  again,  and  informed  [137] 
by  the  Chairman,  that  the  Committee  had  rc- 
folved  (generally,) 

That  the  counfel  for  the  petitioners  Ihould  pro- 
duce evidence  to  Ihow  by  what  ri^ht  the  rejected 
perfons  claimed  to  vole. 

After  this  preliminary  dccilion,  the  whole  cafo' 
was  gone  into  on  the  part  of  the  petitioners. 

They  endeavoured  to  fliow  ; 

1.  That  honorary  freemen,  ot  whom  a  great 
number  had  polled  for  the  fitting  members,  had 
no  right  to  vote  ; 

2.  That  the  |>crfons  who  had  been  reje(fled  be- 
caufe  they  did  not  produce  the  enrollment  of  their 
admiflion  upon  (lamps,  had  a  right  to  vote  j 

3.  That  the  mayor's  condud  had  been  fuch  u 
merited  the  ceniurc  of  the  Committee,  and  the 
Houfe. 

(O-  They  flatcd  that  they  could  prove  a  very 
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public  diflrlbutlon  of  money  among  the  voters 
for  the  two  fitting  members  after  the  eledlon,  but 
as  they  did  not  fay  they  had  any  proof  either  of 
money  being  given,  or  promifes  of  money  being 
[138]  made  by  them  previous  to,  or  during,  the  ele&on, 
the  Committee  feemed  to  think  this  would  not 
afledb  their  feats ;  and  no  evidence  was  gone  into 
on  this  head. 

The  following  fa(fls  were  all  admitted  or  proved. 

I.  On  the  firfl  point. 

Sudbury  is  a  borough  by  prefcription.  It  was 
incorporated  by  Queen  Mary,  and  began  to  fend 
members  to  Parliament  in  the  firfl  year  of  Queen 
Elizabeth.  From  that  time,  the  returns  are  with- 
out interruption. 

The  corporation  confifts  of  a  mayor,  fix  alder- 
men, twenty-four  capital  burgeiTes,  and  an  inde- 
finite number  of  freemen. 

^  Till  the  year  1772,  there  are  not  above  five  or 
fix  inflances  to  be  found  in  the  books  of  the  cor- 
poration, of  perfons  admitted  to  their  freedom 
without  a  title  acquired  either  by  birth,  fervitude, 
or  redemption.  >Thofe  inflances  are  of  men  who 
were  candidates  to  reprefent,  or  members  for,  the 
borough,  and  were  admitted  out  of  compliment; 
[139]  but  who  cannot  be  fhown  ever  to  have  exercifed 
any  franchife  as  members  of  the  corporation. 
Tney  are  all  within  the  lafl  hundred  years. 

In  1772,  the  governing  part  of  the  corpora- 
tion, the  majority  being  in  the  interefl  of  Mr. 
Fonnereau,  made  an  entry  in  their  books  (27  Feb.) 

importing, 
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importing,  that  they  have  power  to  admit  men 
claiming  by  any  of  the  above  titles,  and  alfo  gra- 
tuitoufly,  or  by  favour ^  without  any  previous  title, 
or  confideration  in  money.  Accordingly,  the  next 
day  (28  Feb.)  1 70  were  admitted  at  once,  of  whom 
1 30  had  no  right  either  by  birth,  fervitudc,  or  re- 
demption. Before  that  period,  this  power  of 
making  honorary  freemen  had  never  been  excrcifcd 
in  the  borough  (except,  as  has  been  faid,  out  of 
compliment  to  candidates  or  members)  nor  was  it 
underftood  to  exill. 

2.  On  the  fecond  point. 

The  conilant  u(age  has  been  to  permit  perfons 
having  a  title  by  birth  to  exercife  all  the  rights  of 
freemen,  without  any  enrollment  upon  Jlamps^  and 
even  without  an  entry  of  their  admifllon  in  the 
books  of  the  corporation.  Thofe  rights  are,  chiefly,  [140] 
the  right  of /«rw///^  on  their  cattle  on  a  common  be- 
longing to  the  corporation,  the  right  of  carrying  on 
different  trades  in  the  borough,  and  the  right  of 
voting  for  members  of  parliament. 

None  but  freemen  have  the  right  of  turning  on 
(as  they  call  it),  and,  when  the  time  for  turning  on 
comes,  the  mayor,  town-clerk,  and  fomc  others  of 
the  corporation,  attend  at  the  common-gate  in  a 
fort  of  court,  and  the  freemen  with  their  cattle,  pals 
in  review  before  them.  Books  arc  kept  of  the  pro- 
ceedings at  thofe  courts,  in  which  there  arc  many 
entries  like  the  following, 

II  May,  1772,  Ordered,  **  That  the  cattle  be- 
"  longing  to  the/rtv/;;c*;iof  this  borough  be  put  on 
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"  the  common  of  this   borough.*'    (on  a  day  fpe- 
cified  in  the  order.) 

If  any  doubt  arifes  about  the  freedom  of  any 
on:%  it  is  enquired  into,  and,  until  it  is  proved  that 
he  is  entitled  by  birth,  fervitude,  or  redemption, 
he  is  not  permitted  to  turn  on. 
[hO  Many  freemen  have  not  tht  v\^\t  o^ turning  on ^ 
but  none  but  freemen  can  have  that  right.  The 
price  of  freedom,  by  itlelf,  when  acquired  by  pur- 
chafe,  is  lefs  than  the  price  of  freedom  and  com- 
mon united. 

7  May  1730,  Ordered,  "  Tk^t,  if  J.  B.  can  JJiow 
that  he  has  the  freedom  of  the  town,  he  fhall  have 
the  freedom  of  the  common  for  fix  guineas." 
The  prices  of  the  right  of  common  are  paid  to 
the  treafurer,  and  the  furplus  of  the  money,  after 
defraying  the  neceffary  expences,  is  difpofed  of  at 
the  moot-hall,  on  a  day  fixed  by  the  mayor,  to  free- 
men not  having  cattle  to  turn  on,  and  freemen!  s  widows. 
It  is  called  cummunage -money ,  and  generally  amounts 
to  about  ^s,  or  zs.  6d.  a  head. 

Reputation  that  the  father,  (at  the  time  the  fon 
was  born),  was  free  of  the  borough,  has  always 
been  confidered  as  fufficicnt  evidence  of  the  perfon 
himfelf  beinga  freeman.  When  a  man  was  formally 
admitted,  the  cufbom  has  been  to  give  him  a  flip  of 
[142]  parchment,  figncd  by  the  mayor,  or  town-clerk. 
This  is  called  the  docket  of  his  freedom.  But 
there  are  hardly  any  inftances  of  its  being  flamped- 
There  are  fcvcral  entries  in  the  books,  by  which  it 
appears,  that  men  have  been  admitted   to  their 
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freedom  on  its  being  proved  that  their  fathers  were 
free  at  the  time  of  their  birth,  by  theoaths  of  their 
neighbours,  or  when  their  names  were  found  on 
the  communagc-books,  or  in  old  polls,  without 
any  enquiry  being  made  whether  there  was  any 
enrollment  upon  (lamps  of  their  admiflion. 

At  the  lafl  elecflion,  388  were  rejected .  The 
names  of  a  great  many  of  thofe  appear  on  the 
communagc-books  as  exercifing  the  right  of  com- 
mon for  above  thirty  years.  By  the  parole  tefti- 
mony  of  one  Griggs,  a  man  of  forty-nine  years  of 
age,  who  has  been  refident  all  his  life  at  Sudbur}', 
and  by  a  comparifon  of  the  rcfpedive  polls,  it  ap- 
pears, that  of  tiie  388,  26  voted  in  1734;  83  in 
1747  ;  137  in  May  1754;  187  in  1761  ;  and  281 
in  1768.  In  1734  Griggs  lived  with  an  uncle, 
who  took  an  adive  jmrt  in  the  election  of  that 
year.  He  himfclfwas  conflable  in  1747,  and  a<5lcd  [143] 
as  check. clerk  at  the  lafl  eledion.  He  knows  the 
major  part  of  the  rcjedcd  voters  perfonaily,  and 
never  heard  any  ubjcdion  to  thrir  cxcrcifmg  cvcrv 
other  franchiie  of  freemen. 

In  1762,  the  mayor,  aldermen,  and  capital  bur- 
gelfes  were  enrolled  upon  (lamps  in  the  corporation 
books,  but  they  never  infilled,  at  that  time,  nor  till 
feveral  years  afterwards,  that  the  other  freemen 
fhould  be  fo  enrolled  ;  on  the  contrary,  one  Stock- 
dale  Clarke,  who  had  aded  as  town-clerk  from  1 749 
to  i77i,faid;  that  when  he  fird  came  into  that  of- 
fice, he  had  propofed  to  ihc  corporation  to  have  the 
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freemen  enrolled  upon  ftamps,  but  that  they  told 
him  the  determination  of  the  Houfe  of  Commons 
had  rendered  that  unneceflary;  that  he  had  con- 
fulted  fome  of  the  leading  perfons  in  the  town,  who 
were  not  of  the  corporation,  and  they  gave  him 
the  fame  anfwer  ;  and  that  the  officers  of  the  ftamp- 
office  having  threatened  him  with  a  profecution  if 
he  did  not  take  care  to  have  the  admiffions  of  the 
[144]  freemen  enrolled  on  ftamps,  he  had  fent  them  word, 
that  the  corporation  did  not  think  there  was 
any  occafionfor  it.  This  was  alfo  proved  by  Tho- 
mas London,  an  infpedor  in  the  ftamp-office,  who 
had  formerly  lived  twenty-one  years  at  Sudbury, 
had  been  mayor,  and  faid  he  did  not  recoiled  an 
inftance  of  the  formal  admifTion  of  a  perfon  born 
the  fon  of  a  freeman,  but  many  of  perfons  becom- 
ing free  by  fervitude  or  purchafe. 

In  1768  there  was  aconteft  between  three  of  the 
prefent  candidates, — the  two  petitioners  and  Mr. 
Fonnereau.  The  numbers  on  that  oceafion,  ftood 
— For  Blake  618;  Hanmer  526;  Fonnereau  254. 
Although,  as  has  been  juft  mentioned  (i),  281  of 
the  perfons  now  rejected  polled  at  that  time  ;  and 
Mr.  Fonnereau  petitioned;  yet  neither  at  the  elec- 
tion, nor  in  his  petition,  was  there  any  objection 
made  to  their  votes,  many  of  which  were  given  for 
him.  The  chief  ground  of  his  petition  was  bribery. 
His  counfcl,  indeed,  called  a  witnefs  to  prove  that 
fcvcral  of  Blake  and  Hanmer's  voters  were  not  legal 

(l)   SuJ>ra,  p.   142. 

freemen, 


SV  D  BURY.  145 

freemen,  as  not  having  been  admitted  upon  flamps; 
but  the  Houfe  would  not  permit  this  evidence  to 
be  gone  into,  becaufe  foreign  to  the  allegations  of 
the  petition  (i). 

After  that  eledion,  the  governing  part  of  the 
corporation  determined  to  infift  that  all  freemen 
riiould  be  enrolled  upon  (lamps  j  and  in  1771, 
they  fixed  the  29th  of  Odlober  for  receiving  the 
claims  of  thofe  who  dcfircd  to  be  enrolled.  On  that 
day,  the  court  being  met  for  that  purpofc  about 
nine  o'clock  in  the  morning,  feverai  iiundreds  of 
j)cople  adembkd.  The  firfl  perfon  who  demanded 
to  be  enrolled,  claiming  on  the  ground  of  being 
thefon  of  a  freeman  born  after  his  father  was  made 
free,  the  town-clerk  was  ordered  to  fearch  the  books 
tofee  ifthefiuherwjis  enrolled  upon  (lamps  prior  to 
the  birth  of  the  fon,  and  no  fuch  enrollment  being 
found,  he  was  rcjeded.  The  father  was  then  dead, 
and  had  exercifed  all  the  franchifes  of  a  freeman 
during  the  whole  of  his  life,  which  the  claimant  was 
prepared  to  prove.  The  refufal  to  enroll  this  man  LH^J 
I)roduced  a  great  clamour,  and  the  mayor  diflblvcd 
the  court ;  but  the  croud  detained  him  and  the 
other  magiftrates  in  the  hall  till  nine  at  night, when 
a  fort  of  compromife  took  place  through  the  in- 
terpofition  of  Ilanmer,  the  mayor  confenting  to 
enroll  three  that  night,  and  to  hold  courts  after- 
wards for  the  purpole  of  enrolling  others.  A  pro- 
pofal  was  that  day   made  to  tlic  claimants,  that  a 

(I)  Journ.  vol.  xxxii.  p.  705. col.  i. 

Vol.  II.  K  fclc:t 


146  CASE    XVL 

fcle^l  committee  of  the  magiflrates  fhould  be  ap- 
pointed to  enquire  into  their  titles,  and  make  a 
report  thereof  to  the  whole  body  ;  but  this  was  not 
accepted.  Some  of  the  perfons  concerned  in  the 
detention  of  the  mayor  were  profecuted  by  infor- 
mation, and,  on  their  trial  at  the  aflizes,  werecon- 
vidled.  Afterwards  a  feled  committee  was  ap- 
pointed for  the  above  purpofe,  the  mayor  and  two 
capital  burgefTes  to  be  a  quorum.  All  the  mem- 
bers of  that  committee  voted  for  the  fitting  mem 
bers  at  the  lafh  eledlion.  At  feveral  fubfequent 
courts  holden  for  the  purpofe  of  enrollment,  miany 
of  thofe  who  had  been  rejedled  on  the  29th  of  Oc- 
tober, 177 1 3  piit  in  their  claim  again,  and  were 
IH7]  again  rcjefted  on  the  fame  ground,  and  after  a  fimi- 
lar  enquiry,  as  before;  particularly  on  the  28th  of 
February,  1772.  Of  the  number  of  170  already 
ftated  to  have  been  admitted  on  that  day  (  i  ),  40 
claimed  by  birth  or  fervitude :  they  were  friends 
of  Fonnereau,  and  voted  for  him  and  the  other 
fitting  member  at  the  laft  eledion  ;  and  as  to  theiriy 
no  enquiry  was  made  in  court  into  their  titles.  Of 
the  whole  number  of  170,  many  were  not  prefent. 
They  were  propofed  in  lifts  of  thirty  and  forty,  and 
queftionsput  and  carried  upon  each  entire  lift,  that 
they  (hould  be  admitted  and  enrolled.  Some  oi 
the  magiftrates  were  heard  by  the  witnefles  to  fay, 
that  they  would  enroll  none  but  the  friends  of  Fon« 
nereau. 


(i)  -S'«/r«,  p.   139. 
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Amandamiii  wj.s  brought  againft  the  corporation 
by  one  Snce,  to  be  admitted  and  enrolled  as  being 
tlic  Ion  of  a  freeman,  born  after  his  father  was  made 
free.  Tiie  fame  attorney  (Mr.  Fonnereau's  agent) 
conduced  this  cafe  both  for  the  plaintiff  and  dc-  [148] 
fendants.  He  prepared  the  briefs,  and  inftruftcd 
the  counfel,  on  both  fides.  On  the  trial,  which 
came  on  before  theI>ord  Chief  Juftice  of  the  King's 
Bench  at  the  fittings  after  Trinity  term,  lyyijSnec 
only  brought  evidence  to  fhcw  that  he  was  the 
grandfon  of  a  freeman,  and  did  not  go  into  any  proof 
that  his  father  was  free,  which  he  might  have 
j)rovcd  ;  a  vcrdi(5l  was  neceflarily  found  for  the 
corporation.  This  Snec  was  afterwards  made  an 
honorary  freeman,  and  voted  at  the  Lift:  elcdlion  for 
Fonnercauand  Crefpigny. 

3.  On  the  third  point. 

Juft:  before  thceledion,  the  mayor  had  a  thou- 
fand  co|)ics  printed  of  an  ex  trad  from  the  Dur- 
ham ad,  3  Geo.  III.  cap.  15.  containing  the  claufc 
difqualifying  freemen  admitted  to  their  freedom 
within  the  year,  and  mentioning  the  penalty  of  one 
hundred  pounds  inliided  by  the  (latute  if  they 
fliall  prcfumc  to  vote,  but  omitting  the  exception  n 
favour  of  -per Jons  who  have  an  inchoate  title,  lie  had 
himfclf  caufetl  thofe  papers  to  be  diftributcd 
among  the  pcrfons  claiming  to  be  enrolled.  Some 
of  them,  taking  the  alarm,  came  to  a{k  his  opinion  [>49l 
whether  they  might  vote  without  incurring  the 
penalty,  and  received  for  anfwcr,  that  they  certain- 

If 


X49  CASE    XVI. 

ly  would  be  liable  to  it  if  they  prefumed  to  vote, 
and  if  not  able  to  pay  muft  go  to  jail.  Two  per- 
fons  particularly  fwore,that  it  was  this  anfwer  of  his 
alone  that  prevented  them  from  tendering  their 
voices  at  the  ele<5lion. 

The  poll,  as  the  town-clerk  took  it,  by  the 
mayor's  directions,  reduces  the  number  of  voters 
in  the  borough  to  about  253.  At  every  former 
cledion  fmce  1703  near  700  polled  ;  Mr.  Fonne« 
reau  himfelf  had  polled  from  5  to  600  on  former 
occafions. 

No  evidence  was  produced,  on  the  part  of  the 
fitting  members,  to  contradi6l  the  above  fad:s; 
mofl  of  them  were,  in  a  manner,  admitted.  Their 
counfel  feemedonly  to  aim  at  fliewing  that,  of  the 
perfons  exercifing  the  right  of  common,  many  re- 
ceived alms ',  and  that  the  votes  of  men  receiving 
alms  have  never  been  allowed  in  this  borough.  That 
laft  fa6l  was  acknowledged  to  be  fo  by  fome  of 
the  witnelTes  called  on  the  part  of  the  petitioners. 

[15^]  Counsel  for  the  Petitioners, 

I  ft  Point.]  That  honorary  freemen  (that  is,  thofe 
who  have  not  acquired  a  title  to  their  freedom  by 
birth,  fervitude,  or  redemption,)  cannot  be  legally 
made  in  Sudbury,  according  to  the  conftitu- 
tion  of  the  borough,  or,  at  any  rate,  that  they  have 
no  right  to  vote  in  the  elc6lion  of  members  of  par- 
liament, appears  both  from  the  evidence  which  has 
been  produced,  and  from  the  exprefs  words  of  the 
lafl  determination.     It  has   been  fliewn  that  the 
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books  do  not  furnifli  a  fingle  inflanceofa  pcrfon 
admitted  a  freeman,  by  favour  of  the  corporation, 
till  within  the  lad  hundred  years  ;  and  the  few  ex- 
amples within  that  time  are  of  men  to  whom  a  no- 
minal freedom  was  given  as  a  mere  unfubftantial 
compHment,  and  who,  from  their  fituation  in  life, 
mufb  be  prefumed  never  to  have  claimed  or  exer- 
cifed  any  of  the  rights  of  freemen. 

In  all  cafes,  where  it  has  been  a  queflion,  whe- 
ther honorary  freemen  have,  or  have  not,  a  right  to 
vote,  the  houfc  of  commons  has  proceeded  on  the 
evidence  ofufagc.  If  by  the  cuftom  of  the  place, 
it  appeared  that  they  always  had  voted,  the  houfe,  [151] 
in  determining  tlie  right  of  ele(flion,  has  employed 
fuch  general  words  as  will  comprehend  them.  If,  on 
the  contrar}',  tlie  ufagc  was  againfl  them,  the  de- 
termination has  been  fo  exprcllcd  as  only  to  extend 
to  freemen  entitled  by  birth,  fervitude,  or  redemp- 
tion. 

In  the  cafe  of  Chefter,  in  1747,  the  counfcl  for 
the  petitioners  infifted,  *'  That  the  right  of  eledioa 
"  was  only  in  fuch  citizens  of  the  faid  city  as  are 
**  inhabitants  within  the  faid  city,  or  the  liberties 
**  thereof,  and  admitted  to  their  freedom  within  the 
•*  city  by  birth  or  Jervitudey  and  not  receiving  alms 
"  or  any  public  charity.**  The  counlel  on  the  other 
fide  denied  that  to  be  the  right,  and  Rated  it  ^<r- 
naally  to  be  **  in  the  freemen  of  the  faid  city  (i).*' 

(1)  a  Feb.  174J  .  Journ.  vol.  xxv.  p.  498.  col.  1. 
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They  propofed  to  prove,  but  it  was  admitted,  that 
feveral  honorary  and  non-refident  freemen  had  voted 
at  the  ele(5lions  of  mayors  and  fherifFs,  and  had 
ferved  thofe  offices,  and  that  honorary  freemen  had 
[152]  exercifed  trades  in  the  city  (i).  On  this  the 
Houfe, 

9  Feb.  I74t3  Refolved,  *^That  the  right  of  elec- 
"  tion  of  citizens  to  ferve  in  Parliament  for  the  city 
"  of  Chefler,  is  in  the  mayor,  aldermen,  and  com- 
"  mon-council,  of  the  faid  city,  and  in  fuch  of  the 
"  freemen  of  the  faid  city,  not  receiving  alms,  as 
Ihall  have  been  commorant  within  the  faid  city, 
or  the  liberties  thereof,  for  the  fpace  of  one  whole 
year  next  before  the  election  of  citizens  "^  to  ferve 
in  Parliament  for  the  faid  city  (2).** 
In  this  cafe,  as  there  was  no  evidence  that  ho- 
norary freemen  had  exercifed  the  fame  franchifes 
with  thofe  who  acquired  their  freedom  by  an  an- 
tecedent title,  or  by  purchafe,  the  determination 
made  ufe  of  general  words  under  which  they  are 
comprehended.  But  in  that  of  Worcefter,  which 
happened  at  the  very  fame  time,'  as  there  was  no 
fuch  evidence  in  their  favour,  although  the  counfel 
for  the  fitting  member  contended  that  the  right 
[153]  was  general,  "  in  tht  freemen,  not  receiving  alms 
(3)."     The  determination  was, 

II  Feb,  174I.,  Refolved,   "That   the  right  of 
"*  election  of  citizens  to  ferve  in  ParUament  for  the 
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**  city  of  Worccflcr,  is  in  the  citizens  of  llic  faid 
**  city,  not  receiving  alms,  afui  admitted  to  their  free- 
"  doniy  by  birth  or  faiitudcy  or  by  redemption^  in  or- 
**  der  to  trade  within  tlicfaid  city  (i).** 

Thcfe  words  are  clearly  cxclufivc  of  honorary 
freemen,  or  men  made  free  gratuitoufly  and  with- 
out a  previous  title  ;  but  not  more  fo  than  ilic  words 
oftlie  refolution  of  the  6thof  Dcccmlx-r,  1703,  with 
regard  to  Sudbury  (2).  Indeed,  as  one  of  the  par- 
ties, both  in  the  cafe  of  Chcftcr,  and  in  that  of 
Worcefter,  contended  for  freemen  in  general,  the 
difference  in  the  language  of  the  two  determina- 
tions (hows,  that  when  the  expreffion  ^^ freemetC'  is 
xxicd  generally y  without  any  qualification  as  to  the 
mode  of  acquiring  their  freedom,  there  honorary  [^54] 
freemen  are  meant  to  be  comprehended;  and,  on 
the  other  hand,  where  fuch  qualitication  is  lUpcr- 
added,  they  arc  meant  to  be  excluded.  This  alone 
is  a  demonllration  that,  according  to  the  meaning 
of  the  laO.  determination,  honorar)'  freemen  cannot 
vote  for  members  of  parliament,  at  Sudbury. 

(«^  This  objection  went  to  ninety-four  pcrfons, 
who  polled  for  each  of  the  two  fitting  members.) 

lid  Point.]  if  the  refolution  of  the  6th  of  De- 
cember, I  703,  had  been  intended  to  alter,  or  reixral, 
tlutof  the  19th  of  January'  preceding  by  which 
admiflions  in  form  were  declared  not  to  be  ncccf- 

(1)  ]oum.  vol. XXV.  p.  510.  col.  i.     (2)  Sh/ra,p,  13a. 
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fary,  as  it  followed  it  fo  recently,  it  would  certainly 
have  contained  dire6b  words  expreffive  of  fuch  in- 
tended alteration.  That  the  univerfal  and  uniform 
fenfe  of  the  borough  has  been,  that  it  did  not  al- 
ter or  repeal  it,  is  evident  from  the  conftant  prac- 
tice which  has  been  proved  to  have  obtained  ever 
fince. 

But  the  perfons  who  were  refufed  to  be  admitted 

t.^55J  to  their  freedom,  and  whofe  votes  were  rejected, 
becaufe  they  could  not  fliow  any  admiffions  of  their 
fathers  enrolled  upon  (lamps,  are,  independent  of 
the  words  of  the  firfl  refolution,  within  the  words 
and  the  meaning  of  the  fecond.  According  to 
thofe  words,  it  is  not  necelTary  to  prove  any  admif- 
lion  of  their  own,  or  to  (how  that  they  themfelves 
were  made  free.  It  is  enough,  that  their  fathers 
Vv'ere,  and  they  were  ready  to  (how  when  they  de- 
manded to  be  enrolled,  at  the  courts  holden  on  the 
29th  of  Odober,  1771,  and  afterwards,  that  their 
fathers  had,  before  the  birth  of  the  fons,  and  during 
the  whole  courfe  of  their  lives,  exercifed  and  en- 
joyed all  the  franchifes  and  privileges  of  freemen,  as 
cummunage,  trades  within  the  borough,  and  the 
right  of  voting  for  members  of  Parliament ;  furely 
this  was  proof  enough,  that  they  (the  fathers)  had 
been  made  free.  There  is  nothing  concerning  en- 
rollment upon  ftamps  neceflarily  implied  in  the  ex- 
pre(rion,  "  made  free. '^  The  mode  of  making  free- 
men varies  in  different  boroughs,  and  the  conftant 
pra<ftice  in  this  borough   has  been  not  to  require 

[156"^    ?,ny  formal  enrollment.     Muft  we  not  infer,  that 
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the  Houfc,  in  fpcaking  of  pcrfons  made  free  y  meant 
to  refer  to  the  cftablifhcd  cuftom  of  the  place, 
liovvcvcr  irregular  that  may  now  appear  to  have 
been. 

As  fo  much  ftrefs  is  laid  on  the  enrollment  upon 
flamps  in  the  books  of  the  corporation,  as  if  that 
were  the  only  legal  evidence  of  admiffions  to  free- 
dom, it  will  be  neccflary  to  take  a  view  of  the  pro- 
grefs  and  changes  of  the  (lamp  laws,  as  far  as  they 
allccl  this  qucflion. 

The  firft  of  thofe  was  the  ftatute  of  the  5th  of 
William  and  Mar)s  cap.  21.  It  was  entitled,  "  An 
adl  for  granting  to  their  Majefties  feveral  duties 
upon  vellum,  parchment,  and  papcr,/or  carrying 
on  the  war  againjl  France  \''  and  itenadled,  **Thatt 
for  every  fkin,  or  piece  of  vellum,  or  parchment, 
"  and  for  every  (licet,  or  piece  of  paper,  upon 
"  which  any  admilfion  into  any  corporation,  or 
'*  company,  (hall  be  engroiTcd  or  written,  the 
"  fum  of  one  (hilling  Ihall  be  paid  (i)and  that  l'57J 
**  fuch  vellum,  parcliment,  or  paper,  flull  be 
'*  (tamped  (2).*'  This  (latute  was  to  remain  in  force 
four  years,  but  the  fame  duties  were  continued  by 
(latute  8  and  9  of  William  HI.  cap  20.  %  12. 

The  (latute  of  the  9  and  10  Will.  HI.  cap.  25, 
added,  to  the  former,  a  new  duty  of  one  fliilling 
on  adn)i(rions,  which  were  therefore  to  pay  two 
(hillings.  Both  by  this  llatute  and  that  of  5  Wil- 
liam and  Mary,  it  was  cnaftcd.  That  (uch  admif- 

(i)  Sea.  3.  (1)  Sift.  7. 
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fions  fhould  not  be  pleaded,  or  given  in  evidence 
in  any  court,  nor  be  hoi  den  to  be  good,  in  law,  or 
equity,  till  they  were  flamped;  and  if  they  had 
been  written  without  a  (lamp,  the  duty,  and  a 
penalty  of  five  pounds,  were  to  be  paid,  and  after 
this  the  ftamp  put  upon  them,  before  they  could 
be  pleaded,  or  given  in  evidence,  or  allowed  to  be 
good(i).  By  the  aft  of  the  9th  and  10th  Will. 
III.  all  infhruments  (lamped  under  the  former, 
[^5^]  (5  William  and  Mary)  were  to  be  called  in,  and 
ftamped  again  with  a  fecond  flamp,  and,  by  both, 
inftruments  already  written,  and  not  ftamped  at  all, 
were  to  be  brought  to  the  office  and  ftamped. 

Thus  the  law  ilood  on  this  fubjed:,  till  the  year 
1765,  when  the  a(ft  of  the  5th  of  the  prefent  King 
made  fuch  alterations  as  will  appear  by  ftating  the 
words  of  that  aft. 

5  Geo.  III. cap.  46.  §  i.  "Whereas  great  frauds 
"  are  committed  in  the  feveral  duties  of  one  (hill- 
ing refpeftively  impofed  (among  other  duties) 
on  admillions  into  corporations  and  companies, 
by  an  aft  of  Parliament,  made  in  the   fifth  and 
fixth  years  of  the  reign  of  their  late  Majefties, 
"  King  William  and   Queen  Mary,  (intituled  an 
aft,  &c.)  and  by  another  aft  of  Parliament,  made 
in  the  ninth  and  tenth  years  of  the  reign  of  his 
"  faid  late  Majefty  King  William  the  Third,(i  n- 
**  tituled,  &c.)   owing   to    the  faid   duties    being 

(2)    5  Will,  and  Mary,  cap.  21.  §  11.9  and   10  Will.    II. 
cap.  25.  §  59. 

**  charged 
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charged  on  the  admiffions,aiMinot  on  the  entries, 
"  minutes,  or  niemorandunis,  made  of  fuch  admif- 
"  fions  in  the  court  books,  rolls,  or  records,  of  fuch  [  j -qI 
"  corporar  ions  or  companies, — belt  cnadtcd — that 
**  from  and  after  the  5th  day  of  July,  one  thoufand 
"  fevcn  huntlred  and  fixty-fivc,  the  fevcral  duties 
"  upon  admiflions  into  corporations  and  compa- 
"  nics,  granted  by  the  faid  aifts,  (hail  ceal'e  and 
**  determine. 

"  §  2.  And  that  from  and  after  (the fame  date) 
"  in  lieu  thereof,  the  duty  hereinafter  mentioned 
"  be  charged,  impofcd,  and  paid,   throughout  the 

kingdom  of  England,  dominion  of  Wales,  and 

town    of    Berwick   upon    Tweed;  that    is    to 

fay  : 

"  For  and  upon  ever)'  /kin  or  piece  of  vellum,  or 
"  parchment,  and  for  ever)'  fhcct  or  piece  of  pa- 
"  per,  upon  which  fhall  be  ingrofled,  written,  or 
**  printed,  in  the  court-book,  roll,  or  record,  of  any 
**  corporation,  or  company,  any  entry,  minute,  or 
"  memorandum,  of  any  admiflion  into  any  corpo- 
**  ration  or  company,  the  fum  of  two  (hilling?. 

**  And  if  any  town-clerk,  or  other  proper  oiTjccr, 
"  Ihall  ncglevfl  or  refute  to  make  fuch  cntr\',  mi-  ['^o] 
"  nute,  or  memorandum,  of  fuch  admiffion,  upon 
**  the  proper  duty,  in  the  court-book,  or  on  the 
**  roll,  or  record  of  fuch  corporation  or  company, 
"  within  one  month  alter  any  pcrfon  (hall  be  ad- 
"  mitted  into  the  fame,  he  (hall,  for  every  fuch 
'*  olTcnce,  forfeit  the  fum  often  pounds." 

The 
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The  other  provifions  relating  to  ftamps  in  the 
former  a6ls  are  re-enaded  by  this  ( i ),  but  it  is  to 
be  obferved,  that  it  does  not,  like  the  former,  re- 
quire that  former  admijfiom  fhould  be  re-ftamped  ; 
or  that  they  fhould  be  entered  in  the  books. 

The  greateft  part  of  the  rejeded  voters  were  in 
the  uncontroverted  enjoyment  of  their  freedom  be- 
fore 1765.  They  were  not,  therefore,  called  upon 
to  prove  their  freedom,  by  ftamped  admiffions,  in 
the  books  of  the  corporation,  and  the  objection 
made  to  them  by  the  returning  officer  at  the  poll 
fills  to  the  ground.  As  to  them,  the  true  evi- 
dence would  be  admiffions  on  flips  of  parchment 
duly  {lamped,  but  that  evidence  the  corporation 
[161]  took  care  (hould  never  be  forth-coming,  becaufe 
they  held  it  unneceiTary  under  the  refolutions  of 
1702  and  1703,  to  give  admiffions  upon  ftamps. 
Slips  of  parchment,  importing  that  the  bearer  was 
a  freeman  of  Sudbury,  but  not  on  ftamps,  were  the 
only  inftruments  in  ufe.  In  their  books,  however, 
relating  to  rights  of  common,  they  have  kept  an- 
nual hfts  of  the  freemen,  who  put  their  cattle  on  the 
common,  and  alfo  of  thofe  freemen  who,  not  hav- 
ing cattle,  received  their  ftiare  of  the  cummunage- 
money.  Thofe  books  need  not  be  ftamped  by 
any  law  whatever,  and,  therefore,  may  be  read  in 
evidence.  To  this  no  reafonable  objection  can  be 
made,  nor  to  the  parole  teftimony  which  has  been 
given   before  the  Committee.     It  has  never  been 

(i)  Sia.  42. 
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determined,  that,  according  to  the  (lamp  ia.vs, 
when  no  admiffions  on  ftamps  arc  to  be  found, 
other  evidence  fhall  not  be  admitted  to  prove  a 
man  to  be  a  freeman. 

The  general  rule  of  law  requires  that  tviucncc 
riKill  not  be  admitted  of  any  thing  of  which  better 
evidence  might  have  been  procured,  and  is  not 
produced  ;  but,  when  what  would  have  been  better  [1^2] 
evidence,  if  it  could  not  have  been  procured,  can- 
not be  found,  it  is  aifo  a  rule  of  law,  that  the  next 
bcfl  evidence  (hall  then  be  admitted.  And  thi^ 
rule,  being  derived  from  the  principles  of  common 
Icnfe,  is  not  peculiar  to  the  laws  of  this  country. 
It  is  a  rule  of  the  civil  law,  with  which  one  of  the 
fitting  members  mufl,  from  his  profeflion  (i),  be 
acquainted.  On  the  part  of  the  rejeifled  voters, 
the  words  of  Cicero  (no  mean  authority  in  that 
law)  on  behalf  of  a  client  whofc  cafe  was  ver)'  fimi- 
larto  theirs,  might  have  been  ufed  with  great  pro- 
priety. The  admiffion  of  Archias  the  poet,  to  the 
freedom  of  the  city  of  Ileraclea,  being  called  in 
queftion,  he  was  ready  to  prove  it  by  the  fame  fort 
of  evidence  which  the  freemen  of  Sudbury  offered 
tojHoduce,  but  was  told  that  this  was  not  the  bed 
evidence,  and  that  he  mull  Ihow  the  enrollment  of 
his  admifTion  in  the  books  of  the  city,  althougli  it 
was  notorious  that  thofe  books  had  been  confumed 
by  fire,  anil  did  not  cxift,  on  which  Cicero,  who  ii^jl 
pleaded  his  caufe,  obfcrvcd,  "///V  fu  tabulas  Hira- 


(1)  Mr.  Crcfpigny  i>  King'i  Prc^or. 
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*^  ch'enjjum  deftderas,  quas,  Italico  bello,  incenfo  tabu- 
**  lario,  interijje  fcinms  omnes.  Eft  ridiculutn,  ad  ea, 
qti^  habemns,  nihil  dicere  j  qu^rere  qua  habere  non 

pojfumus.'* 

If  a  man  could,  in  no  inflance, prove  his  freedom, 
but  by  ihowing  a  ftamped  admiHion  in  the  corpo- 
ration books,  it  would  be  in  a  candidate's  power, 
after  having  gained  the  good  wiilies  of  the  town- 
clerk,  to  engage  him  not  to  enter  the  admiffions  of 
thofe  who  were  not  likely  to  befriend  him,  and  at 
the  moderate  rilk  of  ten  pounds  he  could  infure 
him  again  ft  any  confequencesof  his  refufal  fo  to  do 
in  any  particular  inftance. — Where  the  numbers 
run  near,  a  very  few  ten  pounds  would  fecure  a 
majority. 

But  from  the  titles,  and  the  whole  tenour  of  the 
ftamp  acts,  it  is  obvious  that  they  were  meant  but 
as  revenue  laws,  and  not  intended  to  affedl  or  ftop 
the  ordinary  courfe  of  legal  evidence.  This  is  fo 
much  the  cafe,  that  if  you  pay  the  penalty,  and 
[164]  produce  a  certificate  thereof,  the  entry  of  admiffion 
itfelf  may  be  given  in  evidence  although  not  ftamp- 
ed,  as  appears  from  the  cafe  of  the  King  againfl 
Reeks,  reported  by  Lord  Raymond  (i). 

By  the  ftatute  of  17   Geo.  II.  cap.   3.  §  i.it  is 
enaded,  "  That   the  churchwardens  and  overfeers 

(i)  2  Lord  Raym.  p.  1446,  line  9,  from  the  bottom  of  the 
page. 
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•*  fhall  caufc  publick  notice  to  be  given  in    the 
**  churcli,  of  every  rate  for  relief  of  the  poor,  allow- 
ed by  the  jufliccs,  the  next   Sunday  after  fuch 
**  allowance;  and  no  rate  (hall  be  reputed  fufiicient 
**  to  be  col ledted,  till  after  fuch  notice  given.'*  Yet 
it  has  been  determined  that  a  pcrfon  paying  under 
a  rate,  which  never  was  fo  publilhed,  Ihall  never- 
theleis  gain  a  fettlemcnt  ( i  )    The  principles  of  that 
determination  will,  by  analogy,  apply   to  the  prc- 
fent  cafe,  fmce  it  lhew«.  that,  where  particular  fo- 
lemnities  are   enavfled  for  particular  purpofcs,  as, 
with  regard  to  ftamps,  for  that  of  fccuring  the  pay- 
ment of  a  branch  of  the  revenue,  and,  with  regard    [165] 
10  the  publication  of  nites,  for  that  of  general  no- 
toriety, although  the  Icgiflature  may  have  enforced 
the  performance  of  fuch  folemnitics,  by  depriving 
the  perfon  or  perfons    neglcccing  them  of  the  ufc 
which  might  otherwil'e  Imvc   been    made  of  the 
thing  on  which  they  ought  to  have  been  employed, 
ot  the  want  of  t hole  folemnitics  is  not  to  annihi- 
late titles  or  rights  acquired,  and  capable  of  proof, 
independent  of  them,     On  the  whole,  all  the  ope- 
ration of  the  (lamp  laws   is,  that,  if  an  inftrumcnt 
or  entry  of  admiflion  is  not  ftampcd  (or  at  Icail  the 
penalties  not  paid)  ihall  not  be  of  any  advantage  to 
the  perfon  oflending  agr^inll  them,  in  cllablilhing 
his  right  of  freedmu.     This  was  fuHicient,  and    the 
legiUature  does  not  go  farther,  and   lay,  that  fuch 
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perfon  fnall  not  be  fuffered  to   prove  his  right  by 
any  other  evidence. 

If,  notwithftanding  what  has  been  faid,  it  were 
flill  to  be  thought,  both  that  perfons  claiming  a 
right  to  vote  as  being  fons  of  freemen  born  after 
their  fathers  were  made  free,   muft  themfelves  have 

fi66]  been  made  free,  and  that  the  only  legal  evidence 
that  they  have,  is  their  admiffion  enrolled  upon 
flamps,  ftill,  on  the  cleared  principles  of  law,  the 
perfons  rejected  at  the  laft  ele<5lion  were  entitled  to 
vote.  When  they  demanded  to  be  enrolled  they 
offered  to  fliew  that,  when  they  were  born,  their 
fathers  were  free,  and  that  they  died  in  the  exercife 
of  all  the  rights  of  freemen.  Surely,  after  fuch  a 
length  of  time,  their  being  freemen  was  not  to  be 
contefled.  The  law  would  prefume^  with  regard  to 
them, enrollment  uponftamps,  if  eirential,and  every 
other  necelTary  form.  The  court  of  King's  Bench 
never  would  fuffer  the  right  to  a  franchife  to  be 
queftioned,  upon  the  fuggeftion  of  fo  dale, a  defe^ft 
of  title.  In  the  cafe  of  the  King  againft  Stevens, 
that  court  unanimoufly  refufed  to  grant  an  infor- 
mation, becaufe  the  perfon  againft  whom  it  had 
been  moved  for  had  been  in  poliefiion  for  twenty- 
nine  years  (i);  and,  fmce  that  cafe  happened,  thejT 
have  laid  down  a  rule,  never  to  grant  an  information 

[167]  in  the  nature  of  Q^iio  warranto  againft  a  corporator 
de  faEio^  if  he  has  been  twenty  years  in  the  undif- 
turbed  enjoyment  of  his  franchife  (2).     If,  there- 

(0  I  But.  p,  433,  Michael-  (i)    Fide  fupra.    Cafe  of 

mas  31  Geo.  II.  Hdleflon,  p.  6,  7. 

fore. 
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fore  the  title  to  be  admitted  of  thofc  who  claimed  by 
birth,  was  not  to  be  qucftioned,  if  they  could  (hew 
that  at  the  time  of  their  birth  their  fathers  were  in 
pofFcflion  of  the  franc hifes  of  freemen,  and  fo  con- 
tinued till  their  death,  if  they  were  ready  to  prove 
this,  but  were  not  permitted,  and  if,  upon  this  legal 
[ground,  they  demanded  to  be  admitted  and  en- 
rolled upon  ftamps,  and  were  refufed,  they  are  to 
be  confidercd  as  if  they  had  been  in  facl  admitted 
and  enrolled,  as  to  the  right  of  voting  either  at 
corporation  ele(5lions,  if,  by  the  conllitution  of  the 
borough,  they  have  any  fliare  in  them,  or  for  mem- 
bers of  Parliament  ;  and  having  tendered  their 
votes  at  the  lafl  elcdion,  they  are  entitled  to  be 
j)ut  upon  the  poll.  This  equitable  doctrine  has  been 
recognized  and  eflabliflied,  with  regard  to  the 
election  of  mayors,  in  the  cafes  of  the  King  v.  Of- 
born,  and  Aullin  V.  Olborn,  Trin.  2.  George  the  [168] 
Firft  (i),  and,  with  regard  to  the  election  of  mem- 
bers of  Parliament,  in  numbcrlefs  inllanccs  to  be 
founil  in  the  journals,  but  particularly  in  the  cafe 
of  Shrewfbur}',  which  was  determined  a  few  days 
ago  (2). 

The  palpable  collufion  in  the  fham  mandamits, 
nominally  brought  by  Snec,  but  condudled  by  the 
agent  for  his  pretended  antagonifts,  is  the  ftrongetl 
proof  that  they  and  their  advifers  knew  that  the  law 
was  again  ft  them. 

(1)  Comyn's  Rep.240.  243. 

(2)  yiJi  fufra,  vol.    i.  p.  ^/o,  471. 

Vol.  II.  L  As 
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As  to  1 37  of  the  rejeded  voters,  it  has  been 
proved,  by  the  teftimony  of  Griggs,  and  by  the 
polls,  that  they  have  been  in  the  poireflion  and  ex- 
ercife  of  the  franchife  of  voting  as  freemen  ever 
llnce  May,  17^4  (i),  which  is  more  than  twenty 
years  previous  to  the  lafh  eled:ion.  Their  right 
therefore  could  not  have  been  queftioned  at  the 
time  of  the  elediion  even  in  Weftminfter-hall,  fince 
the  rule  which  has  been  juft  mentioned  had  attach- 
ed upon  them,  and  this  Committee  will  not  lufFer 
rights  to  be  difputed  before  them,  which  cannot  be 
[169]  attacked  in  the  ordinary  courfe  of  law.  The  votes 
of  thofe  137  perfons  muft  therefore,  at  all  events, 
be  added  to  the  poll,  and  they  alone,  independent 
of  the  others,  are  fufficient  to  give  both  Sir  Wal- 
den  Hanmer  and  Sir  Patrick  Blake  a  great  majority- 
over  the  fitting  members. 

Hid  Point.]  The  mofb  unjuftifiable  behaviour 
of  the  mayor,  in  garbling  the  ftatute  of  George  the 
Third,  and  in  deceiving  the  eledors,  in  order  to 
perfuade  them  not  to  tender  their  votes,  while  it 
proves  that  if  he  knew  that,  if  tendered,  they  ought 
to  be  received,  convicts  him  of  fuch  intentional  and 
criminal  partiality,  as  calls  for  a  degree  of  cenfure 
and  punifliment  fufficient,  by  the  example,  to  de- 
ter others  in  the  like  fituation  from  pradiices  of  fo 
dangerous  a  tendency  (A). 

The  counfel  for  the  fitting  members  contend- 
ed, 

(1)  SuprUf  p.  142. 

That, 
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ihut,  as  to  the  admifTion  of  honorary  freemen, 
the  magiftratcs  being  allowed  to  liavc  a  right  of 
felling,  rnuft  likcwilc  have  a  right  to  giveaway  the 
freedom  of  the  town  and  common,  the  one  ncccf- 
larily  comprehending  the  other. 

That,  as  to  the  inference  that  perfons  were  free-  [*7^J 
men,  and  entitled  to  vote,  from  their  names  ap- 
pearing on  the  communage- books  as  having  re- 
ceived the  communage-money,  it  was  fo  far  from 
fair  or  conclufive,  that  widows,  who  as  women  can- 
not excrcileany  of  the  rights  of  freedom,  appear  on 
•  hofe  books.  That,  on  the  contrar)',  the  commu- 
nage-money was  to  be  confidcred  as  a  fort  of  chari- 
ty,  of  the  nature  of  ahns,  and  that,  as  fuch,  by  the 
common  law  of  Parliament,  the  receipt  of  it  had 
(.lifqiialified  thofe  who  did  receive  it,  even  fuppofmg 
their  votes  otiicrwile  to  have  been  good. 

iiut  they  chiefly  relied  on  their  conftrud^ion  of 
the  (lamj)-laws,  by  which  they  contended  that  no- 
thing but  flamj)ed  admlllionk  could  Vc  Icral  e\'i- 
dencc  of  a  ])crf'on*s  hcinp;:i  fVccmaii. 

In  reply,  the  Counfel  for  the  petitioner  faid,  on 
(he  queltion  concerning  the  honorary  freemen, 

'J'hat,  though  it  may  be  true  that  where  a  man 
ran  fell  a  thing  jj  his  owtty  he  may  confer  it  gratis, 
yet  this  will  not  apply  to  the  fcledl  part  of  a  cor-  [171] 
poration,  who,  in  admitting  to  the  rights  of  com- 
mon, and  of  carrying  on  trades  in  a  borough,  aft 
only  as  tru(\ecs  for  the  corporate  body  at  large. 
That  their  power  of  difpofing  of  thofe  rights  fora 

L  1  coalicjcraiioa 
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confidcration  in  money,  which  counterbalances  to 
thofe  already  poffefTed  of  them  what  they  lofe  by 
their  being  communicated  to  a  greater  number,  is 
far  from  involving  in  it  a  power  of  diminifhing  the 
value  of  thofe  rights  to  the  fubfifting  freemen,  by 
an  encreafe  of  number  without  any  equivalent  or 
compenfation. 

That,  as  to  the  diftribution  of  the  communage- 
money,  it  had  been  proved,  that,  by  the  cuftom  of 
the  borough,  it  is  given  only  to  freemen,  and  free- 
men's widows.  That  all  the  men,  therefore,  who 
appear  by  the  books  to  have  received  it,  muft  be 
confidered  as  freemen,  and  that  without  going  into 
the  litigated  quefbion  of  the  common  law  difquali- 
fication  by  alms,  the  communage-money  can  never 
be  confidered  as  alms;  that  it  is  the  property  of  the 
[172]  perfons  to  whom  it  is  paid,  purchafed  by  them- 
felves,  or  their  forefathers  who  firft  acquired  the 
freedom  of  the  borough  ;  and  that  it  is  given  as  an 
equivalent  to  thofe,  who,  not  having  cattle  of  their 
own  to  turn  on,  cannot  enjoy  the  privilege  of  the 
common  in  that  way. 

During  the  courfe  of  the  caufc,  the  counfel  for 
the  petitioners  propofed  to  call  a  witnefs,  to  prove 
a  converfation  of  one  Delande,  an  alderman  of 
Sudbury ;  on  a  fuggeftion  that  Delande  himfelf 
could  not  be  found  to  be  ferved  with  the  Speaker's 
warrant. 

This  was  objeded  to,  and  the  point  being 
argued, 

The  Committee,  after  clearing  the  court, 

Refolved, 
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Rcfolvcd,   "  That   the   counfcl   (hould   not    be 
•'  permitted  to  g)  into  this  evidence." 

After  the  Committee  had  fettled  their  opinion 
among  themfelves  with  regard  to  the  merits  of  the 
cleclion,  before  they  communicated  their  determi- 
nation to  the  lloulc,  they  ordereil Strut,  the  mayor, 
hnd  all  the  agents  and  j)erlons  belonging  to  Sud- 
bury who  hap|)ened  to  attend,  to  be  called  in,  and  [173J 
the  Chairman,  by  their  di  red  ion,  publicly  repri- 
manded Strut  for  his  condudlat  the  eledion.  lie 
told  him.  That,  by  pubiilhing  a  partial,  mutilated 
extract  from  the  (latutc  of  George  the  riiird,  he 
had  converted  what  was  defigned  by  thelegillaturc 
for  the  mod  equitable  purpolcs,  to  fcrve  the  word  : 
That  the  objcd  of  that  flatute  was  to  fecure  men, 
polFelibd  (A  an  eftablilhcd  right  to  vote,  in  the  fub- 
ftantial  and  eHedtual  exercile  of  that  right,  by  pre- 
venting their  fuIlVages  from  being  overpowered  by 
an  intlux  of  new  voters,  unconneded  with  the 
borough,  and  made  fuch  merely  to  ferve  a  particu- 
lar job  :  But  that  he  had  falfely  held  out  its  penal- 
ties to  pcrfons  who  had  an  cllablilhcd  right,  in  or 
der  to  deter  them  from  cxercifing  it.  That  the 
Committee  had  it  in  their  power  to  report  his  con- 
dud,  and  ex[)ofc  it  to  the  jullice  of  the  I  loufe  (A), 
but  they  hoped  a  fenle  of  their  lenity,  and  his  own 
guili,  would  be  rulhcient,  in  future,  to  prevent  him 
Iromading  luch  a  part,  if  ever  he  found  himfclf  in 
afituation,  fimilar  to  that  in  wiiich  he  appeared  at 
the  lafl  eledion. 

L  3  The 
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The  numbers  on  the  returning-officer's  poll  ftood 
as  follows  : 

For  Fonnereau,        -     -     -     -     -     i8i 

For  Crelpigny^  -     -     -     -     ^     -      ly^ 

For  Hanmer       -,----        -74 

For  Blake      -------       y^ 

94  of  the  voters  for  the  fitting  members  were  ob- 
jected to  as  honorary  freemen.  If  the  petitioners 
had  only  fucceeded  on  that  point,  the  majority 
would  have  flill  been  againfl  them ;  for  Fonnereau 
would  have  remained  with  87  votes^  and  Crefpigny 
with  S^.  Ifa  therefore  the  Committee  had  thought^ 
that  admlflions  upon  ftamps,  in  the  corporation 
books,  were  neceifary  to  eftablifh  the  right  of 
voting  to  a/I  thofe  who  had  been  rejedted,  they 
could  not  decide  in  favour  of  the  two  petitioning 
candidates. 

Qf  the  388  who  were  rejected,  26  were  proved 
to  have  polled  at  every  former  elediion  ever  lince 
1734(1).     If  we  add  thofe  to  the  votes  for  Han* 
mer  and  Blake,  deducting  at  the  fame  time  the  ho- 
[17  rl     notary  freemen  from  thofe  for  the  two  fitting  mem- 
bers, the  majority  will  then  be  in  favour  of  the  two 
former,   the  numbers    {landing  thus:  for  Hanmer 
J 00;  for  Blake  99  ;  for    Fonnereau   87;  for  Cref- 
pigny 85.  It  was,  therefore,  pojfible  that  the  decifion 
(hould   be  in   favour  of  Hanmer  and  Blake,  the 
Committee  holding  the  hoqorary  freemen's  votes  to 
be  void,  and    of  the    388    rejeded,  only   the   26 
above-mentioned  to  be  good.    But  every  argument 

(l)  Siupra,  p,  142. 

ancj 
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and  principle  in  fupport  of  thofc  26,  applies  equal- 
ly to  all  the  137,  (of  which  tiny  m  kc  paii)» 
who  have  been  [)oIled  ever  fintc  May,  1734, 
that  is,  above  twenty  years  before  the  laft  eific- 
tion.  (i). 

The  Committee  tlierefore,  in  order  to  determine 
in  favour  of   llanmcr  and  Biake,  muft  have  con- 
fidercd  all  the  137  as  good  votes,  and  the   addition 
of  them,  Willi  ut  deductmg  the  honorary  freemen, 
would  t  it;:  ti^e  majority   confidcrahly  en   the  fiJc 
of  tho  prtitiouers  ;  for  the   numbers  would  be,  for 
Hanmcr   n  1  ;  for  B  ake  210;  for  Fonnereau  181 ; 
and  for  Crelpigny  179.     Hence  it   follows,  that  a 
dccifion  tor  Jlanmer  and  Blake  only   tucejjariiy  re-    [176] 
quired  tl\c  Committee  to  be  of  opinion,  **  That 
**  perfons   who  derived   their   claim  to  their  frcc- 
**  dom  from  the  antecedent  title  of  birth,  who  had 
"  cxcrcilbd  all  the  rights   of  freemen,  ancl  that  of 
**  voting    for   members  of  Parliament  among  the 
*•   reft  tor  twenty  years  and  upwards  before  the  laft 
**  elc«flion,  who  had  demanded  to  be  enrolled,  (and 
"  ofTered  to  prove  that  at  their  birth  their  fathers 
"  excrcifed  and  enjoyed  the  rights  and  francliifcs 
'*  of  freemen \   but   were    rcfufed,  had  a  right  to 
**   vote,  though  they  could   not  produce  evidence 
**  of  their  admifTion  enrolled  upon  ftamps.'* 

On  Wedneltiay,  the  izd  of  March,  the  Com- 
mittee, by  their  Chairman,  informed  the  Houfc, 
'J'hat  they  had  determined, 

(1)  Sufra,  r-  »4»» 

L    4  ThAt 
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That  Sir  Walden  Hanmer,  Bart,  and  Sir  Patrick 
Blake,  Bart,  were  duly  elected,  and  ought  to  havQ 
been  returned  ( i ). 

(i)  Votes,  p;  407,  408, 


(     '77     ) 

NOTES 

OX   THE  CASE  OF 

SUDBURY. 

pAGE  169,  173.  (A.)  The  tollowlng  cafe  was  very 
much  in  point  to  the  concJucl  of  the  returning  officer. 
In  1705,  on  occifion  of  ^^  election,  the  mayor  of  Norwich 
hadpubliih  d  a  bye-law,  maJc  at  an  aflcmbly  held  in  Nor- 
wich, 28  0(5l.  1640,  ena<5tiMg,  That  any  one  that  (hould 
give  his  voice  for  any  man,  not  free,  to  be  chofen  citizen  for 
the  Parliament,  fhould  forfeit  to  the  ufe  of  the  poor,  five 
pounds,  or  fufFcr  impfilonmrnt  ( 1 ).  The  Houfe,  on  thif, 
(6  Dec.  17C5J  Relolvcd,  '*  I  hat  William  Blyth,  Efq.  late 
**  mayor  of  the  city  of  NorAich,  by  printins^  anlpubijhing 
'*  a pretendtd  byf-lawy  made  in  the  year  1640,  contrary  to 
**  Magna  Chart/.y  in  order  to  terrify  the  electors  of  the  faid 
'*  city  from  free  and  imp;irtial  votmg  in  the  late  c  e^ion 
^*  of  members  to  fvrve  in  Parliament  for  the  (aid  city,  it 
**  guilty  of  an  illegal  and  arbitrary  proceeding." 

And  ordered,  *'Thai  the  faid  William  Blyih  be,  fi)r  his 
**  faid  oftVnce,  talcvn  into  ihccuftody  of  the  Serjeant  at  Arms 
**  attendiog  this  Houfc  (2)." 

(1)  Joiim.  vol.  XV.  p.  55.  col.  (a)  jgurn.  toU  xt.  p.  56.  c«l. 
%.  p.  56.  col.  I.  I, a. 
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THE 

CASE 

Of  tlie  riSTRICT  of 

WIG  TOWN,  WHITEHORN,    NEW 
GALLOWAY,  and  STRANRAER, 

III    SCOTLAND. 


The  Committee  was  choien  on  Tuefday,   the  2 id  of 
March,  and  coniifted  of  the  following  Gentlemen  : 


Sir  Tho.  Clavering,  Bart.  Chairman. 
John  Tempeft,  Efq.  -     -     -     -     - 
Chriftophcr  Griffith,  Ffq.     -     -     - 
John  Dyke  Acland,  Efq.       -     ..     - 
Hon.  Thomas  Lyon,       -     -     - 
Charles  0<^ilvy,  Efq    -     ^     ^ 

William  Wcddcl,  Efq 

Sir  Cecil  Wray,  Bart.  -  -  -  - 
Hon.  Charles  Finch  -  -  - 
Jofeph  Martin,  Efq.  -  -.  • 
Hon.  John  Vaughan,  -  - 
Earl  ot  Fife,  -  -  -  -  - 
J^ord  Adam  Gordon,       -     - 

Nominees 
Of  the  Petitioners  : 
John  Burgoyne,  Efq.       -     -' 

Of  the  Sitting  Member  : 
Solicitor  General  of  Scotland 


^ 


-    J 


-J 


Durh.  county. 
Durham. 
Berklhire. 
Call  intr  ton. 

o 

Aberdeen,  &c. 

Weft-Looc, 

Malton. 

Eaft-Retford. 

Caftlc-Rifmg, 

Tewkefbury, 

Berwick. 

Bamf  hire, 

Kincardinefh. 


Prefton. 


Edinburghih* 


Petitioner: 

Henry  Watkin  Dafhwood,  E((^, 

Sitting  Member  : 
William  Norton,  Efq. 

Counsel 

For  the  Petitioner  : 
Mr.  Macdonald,  Mr.  Elliot. 


For  -the  Sitting  Member  : 
Mr.Crofby,         Mr.  Lee  (A). 


(     i8.     ) 


THE 
CASE 

Of  the  DISTRICT  o( 

WIGTOWN,    6cc. 

WIIRN  the  Committee  met  on  Wcdncfday, 
I  he  21(1  of  March,  Mr.  Daniwoocl's  peti- 
tion was  read,  which,  as  it  contains  the  general  ftatc 
of  his  cafe,  and  will  fcrve  as  a  precedent  for  peti- 
tions from  diftridls  of  boroughs  in  Scotland,  it  auy 
be  proper  to  infert  at  length. 

**  TO  the  Honourable  the  Commons  of  Great 
**  Britain,  in  Parliament  alVemblcd.Thc  Pcti- 
"  tion  of  Henry  W'alkin  D.ilhwood,  Efq. 
"   humbly  flieweth, 

'*  That  your  petit ionei,  .uai   William  Nv^nuii, 
*'  IClq.  were  candidates  at    the  lall  ele<flion  of  a 
**  member  to  ferve  in  Parliament  for  the  diftricl  of  [iSij 
**  the  boroughs  of  Wigtown,   Whitchorn,    New 
"  Galloway,   and  Stranraer,    in   Scotland,  which 

••  clcw'lion 
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"  elcdlion  was  had  on  Monday,  the    31ft  day    o^ 
"  Odobcr,    1774;    That,   at    the   faid  eleftionj 
"  the    delegates    for  the  boroughs  of  Wigtown, 
"  Whitehorn,  and  Stranraer,  duly  chofen,  and  ap- 
pointed for  thofe  three  boroughs,  met  at  Gallo- 
way, the  prefiding  borough,  and  that  Alexander 
Fergufon,   Efq.   chofen  and  appointed  delegate 
for  the  borough  of  New  Galloway,  abfented  him- 
felf  from  the  faid  ele<5lion,  having  pretended  to 
refign  the  office  of  delegate  s  That  John  Newall, 
Efq.  pretending  to  have  been  duly  chofen  dele^ 
gate  for   the  faid   borough   of  New  Galloway, 
upon    fuch  pretended   refignation  of  the    faid 
Alexander  Fergufon,  Efq.  was  admitted  to  vote, 
and  accordingly   voted   for    the    faid  William 
"  Norton,  Efq.     But  your  petitioner,  having  had 
*^  the  votes  of  the  delegates  of  the   boroughs   of 
"  Wigtown  and  Whitehorn,  at  the  election  afore- 
[183]     "  faid,  and  the  faid  William   Norton  the  vote  of 
'^  the  legal  delegate  of  the  borough  of  Stranraer 
*'  only,   (the  pretended    delegate,   John    Newall, 
"  Elq.  not  having  any  legal  authority   to   vote  at 
**  fuch  eledion)  had,  thereby,  a  majority  of  legal 
"  votes;  notwithftanding  which  the  faid  William 
**  Norton  has  been    returned   as  the  burgefs  duly 
"  eleded,  to  fcv  ;  in   Parliament  for  the  aforefaid 
"  diftrid  of  b  roughs,    to  the  manifeft  injury  of 
*'  your    petit  "oner.      Your  petitioner,   therefore, 
humbly  prays  this  honourable  Houfe  to  take  the 
**  premifes  inco  their  confi deration,  and  grant  him 
2  '*  fuch 
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"  fuch  relief,  as   to  this  honourable   Houfc  Ihall 
**  fccm  meet  (i)." 

There  were  two  queflions  in  this  cafe. 

1.  Whether  Mr.  Newall  was  duly  chofcn  a  de- 
legate, for  the  borough  of  New  Galloway,  and  was 
capable  of  voting  at  the  cledion  of  the  member  to 
fcrve  in  Parliament  for  the  diftrid. — The  fup- 
jjofed  illegality  of  the  apj)ointment,  and  of  the  vote 
of  Newall,  was  the  only  ground  of  Mr.  Dalliwood's 
claim  to  the  feat. 

2.  Whether  a  perfon,  not  a  burgcfs  of  any  one    [184] 
of  the  boroughs  comj)ofmg  a  diftrid,  is  capable  of 
being eleded  a  burgefs  to  lervc  in  Parliament,  for 

that  chftrict. — Mr.  Dufliwood  was  not  a  burgefs  of 
anyone  of  the  four  boroughs  for  which  he  was  a 
V  indidate,  at  the  time  of  theclcdion;  and  this 
objedion  to  his  eligibility  was  taken,  on  the  trial 
of  the  caulc,  by  the  counlel  for  the  filling  mem- 
ber. 

To  render  the  arguments  in  this  cafe  more  intel- 
ligible, it  will  be  proper  toprcmile  a  brief  account 
of  the  mode  of  eleding  the  members  for  the  bo- 
roughs in  Scotland,  as  it  has  been  eftablidied  by 
feveral  ads  of  Parliament,  fincc  the  union  of  the 
two  kingdoms. 

By  an  ad  of  the  Scotch  Parliament,  of  the  5th 
February,  1707,  cap.  8.  (2)  declared  to  be  equally 

(1)  Votci,  Dec.6.  p  j2,  33.     A(\»,   fnwW   eUit.   vftl.  lu.  p. 

(2)  Ruffhcad'j  Siituics,  vol.     736,  &c. 


IV.  p.    232,    233,    234.   Scoi* 
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X-alid  as  if  it  had  been  inferted  in  the  treaty  of 
union,  there  are*  to  be,  of  tlie  fort5^-five  reprefenta- 
lives  of  Scotland,  in  the  Houfe  of  Commons  (to 
which  number  they  are  confined  by  the  2  2d  article 
of  that  treaty)  fifteen  chofen  by  the  royal  boroughs. 
Of  Ihefe,  one  is  chofen  by  the  city  of  Edinburgh^ 
and  one  by  each  of  fourteen  diflrids,  into  which,  by 
that  aft,  the  remaining  boroughs  are  divided  (B). 
Each  borough  of  a  diflridl  receives  a  precept  from 
the  flieriff  or  fleward,  in  whofe  jurifdidion  it  lies> 
within  four  days  after  he  receives  the  writ  of  elec- 
tion, by  which  precept  the  magiftrates  are  com- 
manded to  eledt  a  commifTioner  (or  delegate)  ac- 
cording to  the  manner  in  which  they  formerly 
eledied  the  members  they  fent  to  the  Scotch  Par- 
liament. 

The  delegate,  when  elefted,  has  a  regular  com- 
miflion  given  him,  and  all  the  delegates  meet  on 
the  day  appointed  for  choofing  the  member  of  Par- 
liament, at  one  of  the  boroughs  in  the  diftrid:. 
That  day  muft  always  be  the  thirtieth  after  the 
tefte  of  the  writ,  unlefs  that  happen  to  be  a  San- 
[186]  day,  in  which  cafe  the  eledtion  mufl  be  on  the 
thirty-firft  day  after  the  tefle  of  the  writ  (i). 

The  borough  where  the  eleftion  is  made  is  called 
the  prefiding  borough.  This  each  borough  is,  in 
its  turn,  from  one  general  eledion  to  the  next,  in 
the  order  prefcribed  by  the  Scotch  acl  before- 
mentioned  (B).     If  a  vacancy  happen  in  the  inter- 

(i)  6  Anne,  cap.  6.  §  5. 

val 
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val  between  two  general  clcAions,  the  borough 
which  proficicd  at  the  general  ckdtion  immcdiatclyr 
preceding  (1),  or  (as  it  is  cxprcfll-il  in  the  ftatutc, 
and  which  amounts  to  the  fame  thing)  the  borough 
which  prelided  at  the  elcdUon  of  the  member  whofc 
feat  has  become  vacant,  is  toprefiJc  at  the  cleflion 
confequcnt  upon  fuch  vacancy. 

The  whole  power  of  clecftion  is  devolved  upon 
the  delegates,  fo  that  they  may  vote  forwliom  they 
j)leafe,  and  arc  neither  bound  to  receive,  nor  fol- 
low, any  inllruvflions  from  their  rcfpcdivc  conlli- 
tuents  (C). 

In  the  event  of  an  equality  of  voices,  the  dele- 
gate of  the  prefiding  borough  lias  a  carting  vote,    [187] 
beiidcs  his  vole    as  commKTioner  for  his  own  bo- 
rough (2). 

if  the  commifHoner  from  the  prefiding  borough 
bi  ahfcitt  from  the  meeting  for  the  ele^^tion  of  the 
hurgols  to  fcrve  in  Parliament,  or  refufe  to  vote, 
the  com mifli oner  from  the  borough  which  was  the 
prefiding  borough  at  the  loft  eledion,  and  if  he  alfo 
be  abfcnt,  or  relufe  to  vote,  the  commillioner  from 
ihe  borough,  whixih  was  the  prefiding  borough,  at 
theeledlion  immediately  preceding  the  lad  i  and 
iw  cafe  he  be  ablent,  or  rcfufc  to  vote,  the  com* 
miflTioner  from  the  borough,  which  was  the  la(l  pre- 
liding  borough  but  two,  has,  bclides  his  own  vutc, 
the  caHirif^  or  decifivc  vote  (3). 

v^i)  6  :\\\\yt^  cap.  6.  (  ^.     (t)  Sco.  Scat    i7o{    cap.  8. 
(5)  16  Geo.  II.  cip.  II.  ^  iS. 
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The  time  for  the  eledion  of  the  delegates  is  pre- 
fcribed  by  the  ftatute  of  the  7th  of  Gtorge  the 
Secoiilj,  cap.  16,  §  5.  That  feclion,  which  is  very 
material  in  the  prefcnt  cafe,  is  in  the  following 
words : 

"  Be  it   enaded,  that   the  feveral   fheriifs   and 

[iSS]  "  ftewards  in  Scotland  iliall  within  the  fjpace  of 
"  four  days  after  the  writ  fnall  come  to  their  hand, 
"  iflue  their  precepts  to  the  feveral  boroughs  within 
"  their  jurifdidiion  to  eled;  their  delegates^  and 
"  fliall  caufe  the  fame  to  be  delivered  to  the  chief 
"  masiillrateof  fach  borough  refiant  in  theboroudi 
'•  for  the  time  being  :  and  that  fuch  chief  magi- 
"  ftratc,  to  whom  fuch  precept  fliall  be  delivered, 
*^  fhall  within  tzvo  days  after  his  receipt  of  the  fame, 
"  call  and  fummon  the  council  of  the  borough  to- 
"  gether,  by  giving  notice  perfonally,  or  leaving 
**  notice  at  the  dwelling-place  of  every  counfellor 
"  then  refiant  in  fuch  borough,  which  council 
*'  ihall  then  appoint  a  peremptory  day  for  the  ekElion 
**^  of  the  delegate  y  but  tzvo  free  days  fiall  intervene 
'*'  belzfixt  the  meeting  of  the  council  which  appoints 
*'  the  day  of  election  of  the  delegate,  and  the  day  on 
**'  ivhich  the  eleElion  of  the^ delegate  is  to  be  made.^' 

The .  fadls   of  the  cafe,  as  they  were  taken  from 
the  entries  in  the   corporation-books  of  New  Gal- 
'loway,  and  admitted  by  the  counfel  on  both  fides, 
were  as  follows. 

[189]         la  conlequence  of  the  precept  of  the  fteward- 

fubftitutc  of  the  ftewartry  of  Kircudbright  (within 

whofcjurifdivflion  the  borough  of  New  Galloway  is 

2  fituatcd 
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iRtuated  (B),  wliich  preccpi  wi^  delivered  to  the 
proper  officer  in  the  boroug*i,  on  the  15th  of 
Oflob.-r,  t!ic  council  was  fummoncJ,  and  met  on 
the  17th,  a;^rccable  to  the  provifion  of  the  ftatutc; 
and  they  appointed  the  izd  as  the  peremptory  d/iy 
for  the  choice  of  tlieir  delegate.  On  tliat  day 
(the  22d)  tlicy  chofe  Mr.  Fergufon.  His  com- 
mlflion  was  regularly  made  out,  and  lie  accepted 
it. 

The  day  for  electing  the  member  of  Parliament 
was  the  3  1  fl  of  Oclober,  being  the  thirtieth  '^^^• 
after  the  telle  of  the  writ. 

On  the  morning  of  that  day,  a  letter  from  Mr, 
l^ergufbn  was  prcfentcd  to  the  council  of  the  bo- 
tough  of  New  Galloway,  then  alfemblcd,  dated  at 
Kdinburgh,  which  is  at  the  diftancc  of  about 
eighty  miles,  purporting  ',  that  it  was  impofTiblc 
for  him  to  attend  the  eledion,  and  declaring,  there- 
fore, that  he  thereby  refigned  his  commifllon,  and 
defiling  them  to  choofe  another  delegate  in  his  [190] 
j)lace.  His  commifH  )n,  which  acco!i:j.anied  the 
letter,  was  alfo  produced.  The  council  unani- 
nioufly  rcfolved  to  accept  of  the  refignation,  and 
to  proceed  to  a  new  eleftion  of  a  dcK-gitCi  vvhicli 
they  accordingly  did,  and  John  Ncwaii,  Kfquirc, 
was  unanimoufly  cholen  (as  Fergufon  had  been), 
and  by  the  lame  perfons  w  ho  had  elcdted  Fergufon  \ 
they  being  all  j)ivlent,  at  both  cleft  ions.  A  com- 
luifllon  was  made  out  in  form  to  Ncwall,  and 
accepted, 

u  %  At 
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At  the  elct^ion  of  the  member  of  Parliament  he 
appeared,  and,  producing  his  commiflion,  adied  as 
prefiding  officer,  and  gave  his  voice  for  Mr.  Nor- 
ton. The  delegate  for  the  borough  of  Stranraer 
voted  alfo  for  Norton.  The  other  two  gave  their 
fuffraores  for  Dalliwood ;  fo  that  there  was  an 
equality  of  voices.  Upon  this,  Newall  gave  his 
cafting  vote  for  Norton,  and  the  town-clerk  of 
New  Galloway,  who  was  by  law  the  returning 
[191]  officer  (  I ),  made  a  return  of  Norton  as  the  perfon 
duly  ele^led. 

As  to  the  fecond  queftion ; 

It  was  admitted  that  Mr.  Dafliwood  was  not  a 
burgefs  of  any  of  the  four  boroughs  at  the  time  of 
the  election.  The  counfel  for  the  fitting  member 
ftated,  that  he  (the  fitting  member)  was  a  real 
(not  honorary)  burgefs  of  one  of  the  boroughs  at 
the  time  of  the  election;  and  the  counfel  on  the 
other  fide  faid  they  were  not  inftrufted  to  the 
contrary. 

Counsel /or  the  Petitioner. 

Ifl  Point.]  The  eledlion,  commiffion,  and  vote 
of  Mr.  Newall  were  all  void. 

The  precept  for  the  election  of  a  delegate  for 
the  borough  of  New  Galloway,  having  been  com- 
pletely obeyed,  by  the  choice  of  Mr.  Fergufon, 
became,   thereby,  fun5lttm  officio^   anxd  the  power 

(i)  16  Geo.  II.  cap.  11.  §  30, 

which 
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which  the  maglflratcs  derived  under  it,  having 
been  excrcifcd  tor  fuch  firll;  choice,  was  entirely 
at  an  end. 

A  delegate  being  a  mere  creature  of  the  a(5ls  of 
Parliament,  his  elcdlion  mud  be,  in  every  refjxrdl,    ['9-] 
agreeable  to  the  provifions  of  thofe  adls,  othcrwilc 
he  cannot  exifl.  as  fuch. 

The  great  objedl  of  the  (latute  of  the  7th  of 
George  the  Second,  was  to  prevent  a  furprize  on 
the  different  members  of  the  town-council  who 
had  a  right  to  vote  at  the  ele<flion  of  their  delegate, 
by  giving  them  fufTicient  notice,  and  time,  to 
attend.  Hence  it  enacted,  that  two  fret  days 
Hiould  intervene,  between  the  meeting  for  naming 
the  day  of  the  eledion,  and  the  day  of  fuch  elec- 
tion ;  that  is,  two  entire  days,  exclufivc  of  thofc  on 
which  the  refpedivc  meetings  of  the  council  arc 
holden.  Mere  there  was  no  previous  notice  of  the 
pretended  cle(5lion  of  Newall.  However  fair  tl>c 
proceeding  may  have  been  in  this  particular  in- 
fiance,  the  precedent,  if  it  were  to  receive  a  landion 
from  the  decifion  of  the  Committee,  would  0|>en 
the  door  to  manifcft  fraud  upon  future  occafions  j 
fince,  by  taking  care  to  propote  for  the  tirll  dcle» 
gate  a  man  agreeable  to  the  majority  of  the  coun- 
cil, but  whofe  intention  to  rcfign  was  prcdcter* 
mined,  the  chief  magiftrate  on  the  morning  of  the  [193] 
election  of  the  memlx*r,  would  have  an  opportunity 
of  proceeding,  without  any  warning,  and  with  a 
packed  number  of  counl'cUors,  to  choofc  a  new 

M  3  delegate^ 
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delecrate,  contrary  to  the  lenfe  and  inclinations  of 
the  majority  of  the  ele^Vors. 

Fergufon,  notwithftanding  his  pretended  letter- 
of  refignation,  continued  flill  to  be  the  legal  dele-, 
gate  for  the  borough.  This  oiBce  is  like  that  of  a' 
member  of  Parliament,  who  has  a  duty  and  fervice 
impoled  upon  him  by  his  conflituents,  and  cannot 
rcfign.  The  letter,  therefore,  which  was  fent  by 
Fergufon  to  the  borough,  can  only  be  coniidered 
as  a  refufal  to  be  prefent,  or  to  vote  at  the  eledlion 
of  the  member  for  the  diftrid,  which  brings  the 
cafe  exadly  within  the  provilion  of  the  ftatute  of 
die  1 6th  of  the  late  King  (  i ). 

Counsel  for  the  Sitting  Member ■. 

The  ftatutcs  relied  on,  by  the  counfel  on  the 
other  fide,  are  merely  direElory\  and  not  mandatory, 
(D)  -^.w^  therefore  acts,  fubftantially  right,  are  not 
necefTariiy  void,  becaufe  in  doing  thofe  adls  the 
particular  modes  of  proceeding  chalked  out  by 
the  (latutes,  are  not  followed  in  every  circumflance. 

By  the  ancient  ftatute  law  of  England,  and  by 
the  writ  to  the  flieriif,  the  elediion  of  members  to 
ferve  in  Parliament  for  that  part  of  the  kingdom, 
is  directed  to  be  made  by  perfons  prefent  at  the 
proclamation  of  the  writ ;  but  this  is  feldom  com- 
plied with,  and  in  the  late  cafe  of  Briftol  (2)  it 
was  determined  that  it  is  not  neceflary. 

(0  16  Geo.  II.  cap.  ii.  §  28.  Vidc/upra,  p.  187, 
(2)  Supra^  vol.  I* 

By 
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By  a  rtatutc  of  the  7th  ami  8th  of  Williani  the 
Third,  it  is  cnaftcd.  That  upon  the  election  of  any 
knighr    of  the    fliirc,    rlic    fhcriiT  Ihall    hold    liis 
county-court  for  that  purpofe,  at  the  moft  public 
and  ufual  place  of  eledion,  and  where  the  fame  has 
mofl   ulually   been  for  forty  years  lafl  part  (i). 
Yet,  on  the  occafion  of  a  controverted  elcclion  of 
a  knight  of  tlie  (hire  for  the  county  of  Pembroke, 
although   the    ufual   place  of  cicclion  had   been     [195] 
Haverfordwcft,  and  tiie  Ihcrifl'  had,  in  that  inftance, 
proclaimed  it  at  Pembroke,  and  held  it  there,  that 
deviation  from  the  dircdlions  of  the  ftatutc, 
not  thought  to  be  fatal  to  the  ele<flion.     (Itacic. 

If  Fereufon  had  died,  or  an  a^^  of  attauuler  hati 
palled  againft;  him,  in  the  inter\*al  between  his 
cledlion  and  that  of  the  member  of  Parliament, 
was  the  borough,  on  that  account,  to  forfeit  its 
fliare  in  the  choice  of  a  reprefentative  ?  This 
would  be  contrary  to  the  known  and  juil  rule  of 
law,  that  none  Ihall  ever  be  deprived  of  their 
franchifeb  by  the  aft  of  God,  or  the  fault  of 
another. 

This  Committee,  being  a  court  of  fupremc 
ultimate  jurifdidion,  without  apjKal,  like  all  courts 
of  the  fame  kind,  cannot  do  fubflantial  iufticc  un- 
lels  it  be  confidered  as  a  court  of  eijuily,  as  well  a^ 

(1)  7  and  8  Will.  ill.  cap.  p.  4^>i.  col.  a.  10  Jan.  1779, 
35.  S  y  and  lame  vol.  p.  905.  col.  J. 

(a)  Sec  Journ.  vol.  xxxii. 

of 
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of  law.  In  the  former  capacity  it  ought  to  follow 
the  fenfe  and  fpirit^of  the  flatutes  rather  than  the 
dnd:  words,  and  fliould  make  il;  a  rule  to  decidq 
fecundum  equum  dff  bcHum. 

That  in  cafes  of  elediions  for  boroughs  in  Scot- 
land, where  a  fituation  arifes  not  forefeen,  or,  at 
leaft,  not  provided  for,  by  the  legillature,  the  par- 
ties may  proceed,  according  to  their  difcretion,  in 
the  manner  mofl  confident  with  reafon  and  juftice, 
is  proved  by  a  reriiarkable  cafe  which  happened  a 
few  years  ago.  Jedburgh,  at  a  time  when  it  chanced 
to  be  the  prcfiding  borough  of  its  diftriifl,  w-as,  in 
confequencc  of  a  fentence  of  reduction  by  the  court 
of  feflion,  under  a  difability  of  choofing  magiftrates: 
of  courfe,  it  could  nave  no  delegate  at  the  eledlion 
of  the  member  to  reprefent  the  diftridl:  in  Parlia- 
ment. It  came,  therefore,  to  be  a  quefbion,  which 
of  the  remaining  boroughs  fhould  have  the  pre* 
fidency.  Haddington  had  prefided  laft;  Dunbar 
was  next  in  rotation  after  Jedburgh :  the  order 
of  the  five  being  Haddington,  Jedburgh,  Dun- 
bar, North  Berwick,  Lauder,  This  cafe  was  not 
[197]  provided  for  by  the  ftatute  of  the  i6th  of  the 
late  King  ( i ).  Mr.  Warrender  had  the  votes  of 
Dunbar  and  North  Berwick,  Mr.  Ogilvy  (one  of 
the  members  of  the  prefent  Committee)  thofe  of 
Haddington  and  the  other  remaining  borough  of 
the  diftridl.  There  being  an  equality  of  voices, 
which  ever  of  the  two  contending  boroughs  had  a 

(i)  Cap,  xi.  fc6l.  28. 

right 
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ngl)t  to  tlic  [)recedency,  and  the  cfting  vote  mud 
turn  the  elcifli'jn.  The  delegate  tor  Dunbar 
claiming  that  ri^ht,  (and  infiftin;;  that  the  di(lri<fl 
was  to  be  confidcrcd  as  confifting  only  of  four 
boroughs  in  the  following  rotation,  Dunbar,  Laun- 
der, North  Berwick,  Haddington,  Dunbar,  Lauder, 
&c.)  voted  a  fccond  time  lor  W'arrcndcr,  and  he 
was  returned.  The  other  candidate,  for  whom  the 
delegate  for  Haddington  had  given  a  fecond  vole, 
petitioned  ;  contending  that  the  cafe  was  within  the 
28ih  fedlion  of  the  (latutc  abovementioned,  and 
that  the  calling  vote  ought  to  revert  to  the  lafl 
preliding  borough.  But  the  petition  coming  to  be 
referred  to  a  Committee  (the  fccond  that  fat  after 
the  new  judicature  was  tAablillied),  that  Com-  [loSl 
mittee  determined,  19  April,  i77i,That  W'arrcn- 
der  was  duly  eie(f\ed  (  1  )   (F). 

In  the  prefcnt  cal'c,  there  was  (at  fi rfl)  an  tac- 
tion in  (Irid  conformity  to  the  ftatute  ; — the  fta- 
tuie  was  therefore  obeyed  :  but  aften\ards,  an 
event  having  happened  not  provided  for,  the  cor- 
poration exerciled  their  difcretion,  and  all  thofc 
who,  on  the  former  occafion,  had  voted  unani- 
inoufly  for  Fergufon,  having  alio  been  unanimous 
in  eleding  Newall,  lie  was  to  all  intents  and  pur- 
poles,  the  delegate  of  the  fame  perions ;  his  atfl 
was  as  much  theirs  as  Fergulon's  would  have  been, 
and,  as  they  do  nut,  no  one  cllc  has  a  right  to» 
iCompUin. 

(1)  Journ.  vol.  xxxiii.  p.  265.  COL  t« 

If 
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If  the  appointQient  and  vote  of  Newall  fliould 
flill  be  thought  to  have  been  illegal,  yet,  as  the 
law  was  fo  uncertain,  that  Mr.  Fergufon,  an  advo- 
cate of  chanidler,  and  many  other  gentlemen  of 
great  reputation  at  the  Scotch  bar,  thought  that 
[199]  the  refignation  of  the  one,  and  the  fubfequent 
ele;5lion  of  the  other  were  valid,  the  utmoft  effed 
of  the  illegality  of  the  choice  of  Newall  could  only 
be  a  void  eledion. 

lid  Point.]  But  even  that  cannot  be  the  cafe, 
if,  by  the  known  and  eftabUilied  law,  Mr.  Dalli- 
wood  was  not  eligible  ^  for  then  the  fuffrages  giveq 
in  his  favour  muil  be  confidered  as  thrown  away, 
and,  fuppofmg  Newall  incapable  of  voting,  flill, 
the  only  remaining  delegate  having  alfo  voted 
for  Norton,  he  muil  be  determined  to  be  duly 

elected. 

Now  it  is  well  known  to  every  lawyer  in  Scot- 
land, that,  to  be  capable  of  reprefenting  a  diftrift 
of  boroughs,  the  candidate  mufl  be  a  burgefs  o.f 
fome  of  thofe  boroughs  (G).  The  v/rit  particularly 
commands  the  (heriff  to  caufe  to  be  eleded  com- 
miffioners  for  the  eledion  of  a  burgefs  (  i  )  for  each 
diftrid  ;  and  the  Hieriff,  in  his  precept  (  2  ),  follow- 
ing the  words  of  the  writ,  commands  the  magi- 
[200]  Urates,  and  town-council,  of  each  borough,  to  eleft 
a  commiffioner,  in  order  to  elect  a  burgefs  for  the 
diftricl  to  which  it  belongs. 

(1)  Wright'sLaw  of  Eleaions  for  Scotland,  Appendix,  p.  383. 

By 
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By  certain  a(5ls  of  tlic  convention  of  boroughj 
referred  to  by  Sir  George  Mackenzie,  and  by  an 
unprintcd  ftatuteof  the  third  Parliament  of  Charles 
tlic  Sccoml  cited  likcwifc  by  that  author,  it  was 
ordained,  that  only  adtual  trading  merchants  fliould 
reprefent  the  boroiiglis  in  Scotland,  and,  though 
tliat  acl  is  not  perhaj)s  in  force,  yet  it  (hews  the 
(cnic  of  the  Icgiflaturc  at  that  time,  and  confirms 
the  cflablilhed  rule,  that  the  reprcfentativcs  of 
boroughs  muft  at  leall  be  burgcflcs  of  ibme  of 
tliofc  boroughs. 

Not  only  the  writ  and  precept,  but  all  the  (la- 
tutcs  on  the  fubjeift  fincc  the  union,  denominate 
the  members  for  boroughs  burgeljes  ( i  ). 

Some  qualification  or  other  is  neceflar)'  for  all 
members  of  Parliament.  In  order  to  reprefent  a 
county  in  England,  a  man  mufl  be  pofTclIcd  of  fix 
hundred  pounds  a  year  in  land,  and  of  three  hun-  [201] 
dred  in  order  to  reprefent  a  borough  (  2  ).  In  like 
manner,  to  be  chofen  a  commifTioner  for  a  (liirc  in 
Scotland,  a  man  muft  have  fuch  an  eftate  in  the 
county  as  entitles  him  to  be  an  elc(flor  (3).  By 
analogy,  therefore,  we  muft  conclude  that,  to  be 
capable  of  being  elcded  for  a  diftri<fl  of  boroughs, 
lome  qualification  is  requifitc,  and  that  qualifica- 
tion is  the  being  a  burgefs  in  one  of  the  borouglis 
ofthcdiftria. 

(i)  16  Geo.  Heap.  11, &c.   /rj,   CiTc    of   Clackmianift* 

(2)  9  Ann,  cap.  5.  ^  i.  (hire. 

(3)  ^Vight,p.  267.  a/A  /V 

Coi'NSIL 
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Cov ysEL  for  the  Petitioner,  in  reply. 
Ifl  Point.)     The  ftatute  of  the  yth  of  George 
the  Second  is  clear,  explicit,  and   certainly  cannot 
be  difpenfed  with.    If  it  be  true,  that  a  Committee 
for  trying  controverted  elections  is  to  be  cqnfidered 
as  a  court  of  equity,  as  well  as  of  law,  j^et  a  power 
of  difpenfirg  with  a6ts  of  Parliament  does  not  come 
within  the  proper  Englifn  fenfe  of  equity.     This 
[202]    power  the  Chancellor  has  as  little  pretenfions  to  as 
the  courts  of  King*s  Bench  and  Common  Pleas. 
Indeed,  even  according  to  the  popular  notion  of 
equity,  the  Committee  could  not  be  juflified  in 
depriving  the  petitioner  of  a  right  which  has  fairly 
accrued  to  him  by  a  pofitive  adV  of  the  legiflature. 
It  has  already  been  faid,  that  the  chief  view  of  the 
Parliament,  in  laying  down  rules  for  the  election  of 
delegates,  appears  evidently  to  have  been,  to  give 
all  perfons  concerned  fufficient  time  to  think  of  a 
proper  perfon,  and  to  attend  at  the  eledion.     That 
is  the  meaning  of  leaving  two  free  days  between 
the  day  of  appointing,  and  the  day  appointed  for, 
the  election.     If  a  cafe  has  arifen  where  that  was 
impofTible,  we  muft  interpret  the  law  as  if  it  had 
faid,  "  Better  that  particular  borough  fhould  want 
*'  a  delegate,  than  have  one  chofen  without  this 
"  previous  warning  to  thofe  concerned.'*     It  is  no 
anfwer  to  fay,  "  In  this  cafe  there  was  no  firprize. 
*'  All  thofe  prefent  at  Fergufon^s  ele5lion^  were  alfo 
''  prefent  at  that  ofNezvally  and  zvere,  in  both  inflanceSy 
[203]    "  unanimous:'     Be  it  fo  j  dill  the  precedent  is  dan- 
gerous, and  againfl  law. 

When 
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When  the  law  lias  alTignjd  a  particular  day  for 
any  clcdlion,  it  is  ncccfTary,  in  almofl  all  cafes,  that 
fuch  clc(flion  Ihould  be  made  on  that  partlculir 
day;  othcrwife  it  is  void. 

In  Knglilh  boroughs,  till  not  many  years  ago,  if 
the  corj)oration  flipped  the  cliarter-day  for  the 
choice  of  their  annual  magiftratcs,  they  never  after- 
wards could  be  elected  ;  and,  although  the  imme- 
diate conleciucnce  was,  (or  at  Icafl  the  neccHary 
lubfequent  coniequencc  mud  be),  a  dillblution  of 
the  corporation,  yet  the  law  fuffered  that  confe- 
ijuence,  rather  than  permit  the  election  to  be  made 
on  another  day.  This  part  of  the  law  was  big  with 
inonflrous  inconvenience,  infinitely  greater  than 
what  is  liiggclled  in  theprefent  cafe;  yet  no  court, 
cither  of  law  or  equity,  ever  thought  that  they 
could  diipenfc  with  it,  on  any  occafion  the  faireft 
or  mod  favourable;  and  it  continued,  till  thclegif- 
hiture  interpofed,  and  altered  it  in  the  i  iih  yt*ar  of  [204] 
CJeorge  the  Firll  (  1  ). 

The  cafe  of  Jedburgh  bears  no  refemblancc  to 
the  prcfent.  There  one  of  the  boroughs  was  (pro 
tempore)  extinct,  and  the  diftrid  was,  as  the  fitting 
member  alledged,  reduced  to  the  nun\ber  of  four. 
it  was  therefore,  perhaps,  agreeable  to  the  ftatutes 
that  it  (hould  proceed  as  if  it  had  always  been  a 
dillrid  compofed  of  that  number.  However,  the 
principles,  on  which  that  cafe  was  decided,  were 
io  far  from  being  underllood  to  be  clear,  that  the 

(i)    11  Gfo.  I.  cap.  4.  'vtJtjUf^ra,  Cafe  of  ilclIcUoa,  p.  4(- 

Lord 
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Lord  Advocate  of  Scotland  thought  an  act  of 
Parliament  necefTiry  to  provide  for  fimilar  cafes 
which  might  afterwards  occur ;  and,  accordingly^ 
by  a  flatute  of  the  14th  of  the  prefent  King,  it 
was  enabled,  That,  in  fuch  cafes,  the  right  of  pre - 
Cdency  fliould  go  on  to  the  borough  next  in  rota- 
tion (  1  ),  agreeable  to  the  decifion  of  the  Com- 
mittee in  1 77 1.  If  there  had  been  ho  doubt 
[20 :]  concerning  the  law  of  that  decifion^  fuch  a  ftatute 
would  not  have  been  requifite  (H). 

lid  Point.]  All  the  arguments  which  have 
been  brouo;ht  to  fhow,  that  a  member  for  a  diftricl 
of  boroughs  in  Scotland  muft  be  a  burgefs  of  on6 
of  thofe  boroughs^  prove  too  much.  The  unprinted 
ftatute  of  Charles  the  Second,  and  the  laws  of  the 
convention  of  boroughs,  referred  to  by  Sir  Georg<i 
Mackenzie,  require  the  member  to  be  an  adlual 
trading  merchant,  and,  if  the  word  "  hirgefs''  in  the 
WTit,  and  in  the  precept,  means  a  corporator,  it 
muft  mean  one  who  is  effedluaily  fo,  and  not  a 
mere  /icnorary  burgefs,  who  is  in  truth  no  member 
of  the  corporation,  nor,  in  any  legal  refpcd,  a  bur- 
gefs. It  is  well  known  that  fuch  honorary  bur- 
gefTes,  in  Scotland,  have  no  corporate  rights,  and 
can  join  in  no  corporate  ail.  They  cannot  be 
chofen  into  the  magiftracy  of  the  borough;  nor 
can  they  vote  at  a  poll-eledlion,  at  which  all  the 
real  burgcfles  are  entitled  to  vote  (1).  In  lliortj 
'the  creation  of  them  is  a  vain  compliment,  (Q,f 

(i)  Cap.  81.  §  2.  • 

which 


uliich  the  boroughs  arc  known  to  be  very  libcnl 
to  all  clalfcs  of  *  people,)  and  to  all  intents  an^l 
purpofcs  a  mere  null  it' 

Now  it  isafafl,  which  will  not  be  tlcnivJ,  that, 
at  leafl  ever  fincc  the  union,  there  is  fcarce  an 

iftancc  of  a  member  for  Scotch  bor 
any  thing  more  than  an  honorary  burgcis.  W  la  ;t 
be  ferioufly  maintained,  that  all  the  rcprcfentativcs 
of  thole  boroughs,  in  the  Britilh  Parliament,  have 
l^een  illegally  chorcn,and  that  they  had  no  r  '  ^  ^  ^ 
their  feats  ? 

In  Eiiglaiul,  by  tiic  politive  flatuic  law,  11  was 
rdained,  That  the  citizens  and  burgelFcs  of  the 
«  iti^s  and  boroughs,  fhould  be  *'  chbfcn  men, 
''  ciiizens^  and  hurgeJftSy  reftanty  diveUlng^  and  free  ^ 
•  in  the  fame  cities  and  boroughs,  and  no  other, 
1:1  any  wife  (  1  ).*'  Yet  the  gradual  operation  of 
tlmc(K),  had  fo  fat  repealed  that  llatutc,  t^'^ 
for  centuries,  it  was  never  adhered  to,  and  bci^.> 
the  Ilatute  of  lad  year  (  2 ),  which  dirc<flly  repealed 
.t,  the  non  compliance  with  it  would  never  have 
been  allowed  as  an  objccliMi  »^  »^«'-  iv.ember  for  an  [207] 
Kn  'Jilb  city  or  borough. 

In  Scotland,  no  pofitivc  cxifting  law  has  been 
fliown,  requiring  the  qualification  contended  for 
by  the  counlcl  for  the  fitting  member;  and,  if 
there  were  fuch  a  law  in  the  Scotch  ftatute-book, 
it  is  there  fubjed  to  the  operation  of  what,  in  r^  * 
Ic^'al  language  of  that  country,  is  called  Dffir 

(1)   iHcn.V.  c    I.  (1)  14CCO.III.  c.  58. 

and. 
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and,  by  not  being  enforced  for  fo  long  a  courfe  o^ 
years,  has  repealed  itfelf. 

It  is  faid.  That  the  writ  and  precept  command 
that  biirgcjjh  (hall  be  eleded.  So  does  the  Englifli 
writ.  Indeed,  the  meaning  of  the  words  "  burgejs'^ 
and  "  citizen^''  applied  to  members  of  parliament^ 
fcems  to  be  quite  different  from  their  fignification, 
when  ufed  for  members  of  corporate  bodies.  In 
the  firil  cafe,  they  are  only  employed  in  contra- 
diftinLlion  to  "  knights  of  the  JJiirCy^  and  they  no 
more  mean  corporators,  than  the  word  "  knights'^ 
in  that  part  of  the  writ  which  refpeds  county 
eled:ions,  means  perfons  of  any  particular  order  of 
knighthood. 
[208]  This  is  clearly  demonftrated  by  the  cafe  of  the 
members  for  the  two  Univerfities.  In  the  fheriff's 
writ,  in  the  precept,  and  in  the  return,  they  are 
denominated  burgejjes  of  the  Univerfity,  although, 
as  corporate  members  of  the  Univerfity,  no  fuch 
perfons  as  burgefTes  can  exifl  (L). 

It  is  faid,  that,  as  certain  qualifications  are 
required  by  law  in  all  other  members  of  the  Houfe 
of  Commons,  we  cannot  fuppofe  that  no  qualifica- 
tion is  requifite  in  order  to  reprefent  a  diftridl  of 
Scotch  boroughs.  But,  in  the  firft  place,  all  the 
qualifications  which  have  been  ftated  by  the  coun- 
fel  on  the  other  fide  are  created  by  ftatute,  and 
were  unknown  to  the  common  law,  and,  in  the 
fecond  place,  the  fad  alledged  is  not  true,  for  no 
qualification  whatever  is  neceffary  in  the  repre- 
fentativcs  of  the  two  Englifh  Univerfities  (  i  )- 

0)   ^"icie  Vol.  i.  p.  284. 

If 
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If  a  quiilification,  at  all  like  what  is  contended 
iur,  was  ncccflary  by  the  ancient  law  of  Scotland, 
It  muft  have  been,  that  the  rcprcfentativc  of  each 
borough  fliould  be  a  burgcfs  of  that  individual  [209] 
borougli.  This,  from  the  nature  of  the  rcprefen- 
tation  fince  the  union,  cannot  now  be  ncccffary.  If 
it  were,  as  the  member  foradiftriifl  reprefents  every 
borough  in  that  didri^ft,  no  man  could  be  chofen 
for  fuch  diflri(fl,  without  being  a  burgcfs  of  every 
one  of  the  four  or  ^vc  boroughs,  of  which  it  is  com- 
pofcd.  What  would  be  the  confequence  ?  Any 
one  of  the  boroughs,  by  rcfufing  to  bcQow  the  free- 
dom of  their  town  on  a  candidate,  might  put  a 
negative  on  the  election  of  a  pcrfon  in  whofe  favour 
ill  the  others  would  have  united  ;  by  which  means 
the  right  of  the  majority  to  choofc  their  rcprcfenta- 
tivc would  be,  in  clTcd,  overturned. 

The  Scotch  a(fl  of  1707,  provides,  That  none 
lluill  be  capable  of  being  elected  (i),  but  fuch  as 
were  capable  of  being  fo  before  the  union  ;  but 
that  provifion  mud  be  fo  conftrued  as  to  be  con- 
fident with  the  new  mode  of  reprefentation,  which 
the  qualification  contended  for,  if  taken  in  its  full  [iiol 
extent,  is  not.  In  this  very  cafe,  the  fitting  mem- 
ber has  l5\it  a  fourth  of  that  qualification. 

That  the  ad  of  1 707  is  to  be  fo  conftrued,  is 
proved  by  the  cafe  of  Edinburgh  13  March,  i7li» 

(I)  RttflThtad'i  Statutes,  vol.  iv.  p.  tjj. 
Vol.  If.  N  uhiJi, 
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which,  as  to  the  principle,  is  exadly  in  point  to  the 
prefent  argument.     The  cife  was  Ihortly  this. 

On  the  petition  of  Henry  Hamilton,  Efquire, 
complaining  of  an  undue  ele6tion,  and  return  of 
Sir  Patrick  Johnflon,  for  the  city  of  Edinburgh^ 
'^  being  incapable  of  fitting  in  this  Parliament,  in 
'*  regard  he  is  a  merchant  and  ferved  for  the  faid 
"  city  in  the  laft  Parliament,'*  it  was  fhown,by  the 
petitioner's  counfel,  that  by  a  decreet  arbitral,  con- 
firmed by  King  James  the  Sixth  of  Scotland,  as 
umpire  {amio  1583)  and  ratified  in  Parliament,  the 
two  members  to  ferve  in  Parliament  for  that  city, 
were  always  to  be,  one  a  merchant,  and  the  other  a 
craftfman ;  and  that  fuch  was  the  conftitution  of 
Edinburgh,  v/hich  had  always  been  followed  till 
[211]  the  union.  From  this  they  inferred,  that,  in  re- 
fpedl  the  merchants  and  tradefmen  of  the  faid  city 
w^ere,  before  the  union,  difl:in6lly  reprefented,  they 
ought  flill  to  be  fo,  by  electing  a  merchant  and  a 
tradefman  by  turns.  The  counfel  for  the  fitting 
member  admitted,  that  the  conftitution  of  Edin- 
burgh, before  the  union,  had  been  as  alledged,  but 
infilled,  "  That  by  the  adt  of  union,  the  confhitu- 
"  tions  of  the  royal  boroughs,  as  to  their  ele(5lions 
"  to  Parliament  aro  altered ;  and  other  burghs  are 

to  ele5i  a  commijjioner  in   the  manner  then  in  life  i 

and  they  are  to  ele5l  by  turns  (M)  :  but  Edin- 
''  burgh  is  excepted  ;  and  theeledion  there, which 
"  is  to  be  but  of  one  member  only,  is  left  free,  and 

the  voters  at  liberty  to  choofe  whom  they  pleafe." 

Upon 
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Upon  the  whole  matter,  the  Committee  and  the 
whole  Houfc  rcfolved,  "That  the  fitting  member 
**  was  duly  eleiflcd  (i)'* 

On  Thurfday  the  23d  ot  March,  the  Committee,    [2 1  a] 
by  their  chairman,  informed  the  Houfe,  tlut  they 
Jiad  determined  ; 

Tiiat  ilenry  Watkin  Dafliwood,  Efquire,  the 
petitioner,  was  duly  elc(fled,  and  ought  to  have 
■been  returned  (2). 

(1)  Jourji.  vol.  xvii.  p.  136.  co'.  2.     (2)  Votes,  p.  417,  41?, 
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pAGE  iSo.  (A.)  When  gentlemen  of  the  Scotch  and 
Eng'iih  bar  appear  as  counfel  in  the  fame  caufe,  and  on 
the  fame  fide,  the  rule  is,  that  their  precedence  is  determined 
by  their  ftanding  at  their  rcfpe6live  bars.  By  this  rule,  Mr, 
Lee,  who,  (as  a  barrifter)  is  Mr.  Crofby's  fenior,  ought  to 
have  been  the  leading  counfel  in  this  caufe;  but  by  Mr, 
Lee's  defire,  Mr.  Crofby  opened  the  caufe  for  their  client. 


ISTo^  P.  185,186.  (B.)  The  order  of  the  diflrias  oftheroyal 

(B.)       boroughs  of  Scotland,  and  of  the  different  boroughs  in  each 

diilrict,  which,  by  the  Scotch  ftatute  of  1707,  was  fettled 

according  to  that  in  which  they  ufed   to  be   called  in  the 

J  oils  of  the  Parliament  of  Scotland,  is  as  follows  ; 


({^  It  is  obfervable,  that  in  the  flatute  itfelf  they  are  not 
enumerated  in  their  proper  order,  but  according  to  their 
local  fituation,  the  moft  northerly  being  placed  firfl. 

2  Edinburgh, 
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Edinburgh, 
Dinrii^. 

^ 

/ 

Ldinburgh. 

No(t 

I.  Tain, 

- 

Rofs. 

l^ingwall. 

• 

Rofs, 

Dorn  jch, 

- 

Ciithncfs. 

Wick, 

• 

Caithncfs. 

KirkwjII, 

- 

Orkney  and  Zcll  v* 

2.  Invcrnefs, 

- 

Inverncfj, 

Nairn, 

m. 

Nairn, 

Forres 

w 

0 

El^in, 

Fortn^fc 

- 

"3 

Flgiru 

3.  Elgin 

- 

0 

Kl-iri. 

Banff, 

m 

Baiili. 

Cullcn, 

- 

IJjntT. 

Kiiitjre. 

- 

0 

Aberdeen. 

Invcrury, 

. 

Aberdeen, 

4  Aberdeen, 
Montrofe, 

- 

c 

Aberdeen. 
Forfar. 

iJrccliiii, 

- 

0 
-'J 

Forfar. 

y\berbrotbick 

- 

5 

Forfar. 

Inverbervie, 

- 

ka 
3 

Kincardine. 

5.  Perth, 

- 

0 

Perth. 

Dundee, 

St.  Andrew's, 

- 

Foffar, 
Fife. 

Coupar, 

- 

Fife. 

Forfar, 

- 

Forf.ir. 

6.  Anftruihcr  Eaflcr, 

Fife. 

Pi  t  ten  wee  m, 

- 

Fife. 

Crail, 

• 

Fife. 

AnOruthcr  W 

'cfter. 

Fife. 

U'i 

Kilrcnny 

• 

Fife. 

7.  Dyfart, 

• 

Fife. 

Kirkcaldie, 

i 

I'ifc. 

Bruntifland, 

-     / 

1 

^i 

^Fifc, 

Kinghorn 
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Note       Dirtria. 

(B-)  Kinghoni         -  "^ 

8.  Stirling, 
Inverkei  thing, 
Dumfermiine,  - 
Culrofs, 
Queensferry,    - 

9.  Glafgow, 
Dunbar  ton, 
Renfrew, 
Rutherglen 

to.  Haddington 
Jedburgh, 
Dunbar, 
North  Berwick 
Lauder,  ^ 

li.Liniuhgow 
Selkirk,  •» 

Lanerk,^ 
Peebles,  -1 

12.  Dumfries         *. 
Kirkcudbright, 
Annan,  •. 
Lockmaben      ". 
Sanquhar,         -» 

13.  Wigtown,        -! 
Whitehorn, 
New  Galloway, 
Stranraer, 

[zi6j        H-Ayr, 
Irvine, 
Rothfay, 
Inverary, 

Campbeltown,  -  I 

See  Wight,  p.  376, 


o 

(U 

o 
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e 
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r  Fife. 
Stirling* 
Fife. 
Fife. 
Perth. 

Linlithgow.. 
Lanerk. 
Dunbarton^ 
Renfrew. 
Lanerk. 
Haddington, 
Roxburgh. 
Haddington. 
Haddington*. 
Berwick. 
Linlithgow, 
Selkirk. 
Lanerk. 
Peebles, 
Dumfries., 
Kirkcudbright. 
Dumfries. 
D-umfries. 
Kirkcudbright, 
Wigtown. 
Wigtown. 
Kirkcudbright. 
Wigtown. 
Ayr. 
Ayr. 
Bute. 
Argyle- 
^Argyle. 
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P.  186.  (C.)  Although  the  delegates  for  boroughs  in  Nott 
Scotland,  arc  not  in  the  nature  of  proxies,  or  attorneys,  but  ^^^'^ 
arc  rather  to  be  confidcrcd  as  the  men  wh  )m  their  refpcctivc 
boroughs  jud^c  bcft  quaUHcd  ta  choofc  a  member  fit  to  rc- 
prcfcnt  the  dillrict,  and,  in  fuch  choice,  arc  entirely  inde- 
pendent of  their  conftitucnts,  yet  it  is  faid,  that  the  firft  in- 
(lancc,  lince  the  union,  of  a  delegate  voting  contrary  to  the 
fcnfc  and  wiQics  of  his  borough,  happened  at  the  laft  general 
clc(5lion. 

P.  193.  (D.)  See  the  cafe  of  New  Radnor, Note  (D.)       fjote 
fuproy  vol.  i.  p.  342,  where  it  will  be    found   that  Sir  Ed-        *,D.) 
ward  Coke  made  this  diftinclion  between  d'.rtnory  ftatute^, 
,ind  ihofc  which    arc  mandatory ^  or  (.is  he,  perhaps  more 
properly,  termed  ihem)  conclufory, 

P.  195.  (E  )  [This  Cafe  of  Ptmhrokejhirc  in  I770,wasnot        Npfc 
corrc<5lly  flated   in  the    former  edition.     It  was  as  follows  : 
On  a  petition  o^ Hugh  Oii^rty  }L(<{.  the  cledlion  (which  haj 
been  held  at  HaverfordwtJ})  was,  on  the  ground  oi  the  par- 
tiality of  the  fhcrifl*,  dccLrcd    to  be  void.     On  this  a  new 
tleJlion  took  pl.icc,  which  w.is  held  at  Pfmbroke^  although 
IlaverfordiL'tJl    was  the  mofl  ufual  place,  &:c,     Mr.  Ow<h 
being  now  returned,  fome  of  the  freeholders  in  the  oppofite 
intcreft  petitioned,  on  the  ground  that  the  clcclion  had  born 
held   at  a  wrong  place,  contrary  to  the  flatutc.     ijut  the 
ordin.iry  (hcrifi''s  court  having  been  appointed  at  Ptmhrokt^ 
previous   to  the    receipt  of  the  writ  by  the  Oieriff,  and  the 
writ  having  been  received  more  than  lix  days  before  the  day 
when  the  court  was  fixed  to  be  held,  it  was  contended,  that 
in  thofe  circumllances   the  (heriff  was  bound,  by  anoKber 
provifion  of  the  fame  ftatute,  to  hold  the  clctflion  at  that  court, 
and  therefore  could  not  comply  with  the  other  requifition  of 
the   ftatutc,    and    the   fitting  member   (.Mr.  Ow€m)    was 
dwclaicd  duly  elcclcdj, 

N  4  P*  <9S* 
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Note  P.  19S.  {¥.)     The  entries  in  the  Journals  refpeiSlIng 

(F-)        this  cafe,  are  as  follows  : 
'*^^'^*'         «  19  March,  1 77 1,  a  Petition  of  Charles  Ogilvie,  was 
«*  prefented  and  read,  fetting  forth.  That  at  the  laft  elecSlion 
«  of  a  member  to  ferve  in  Parliament  for  the  boroughs  of 
«  Jedburgh,  Dunbar,  North  Berwick,  Lauder,  and  Had- 
"  dington,  one  of  the  diftridls  of  boroughs  entitled  to  fend 
"  members  to  Parliament,   the  petitioner,  and  lieutenant 
<'  colonel  Patrick  Warrender,  flood  candidates,  and  that,  by 
*'  the  rotation  eftablifhed  by  law,  Jedburgh  was  the  pre- 
*'  fiding  borough,  and  its  commiflioner,  or  delegate,  the 
*'  praefes  of  the  meeting,  and,   in  abfence  of  the  delegate 
*«  from  Jedburgh,  the  delegate  from  Haddington  had  the 
*'  right  of  prefiding,  and  that  the  borough  of  Jedburgh  had 
"  no  delegate  at  the  faid  eledlion,  and  the  delegate  from 
*'  Haddington  accordingly  prefided,  and  gave  his  cafting 
'*  vote  in  favour  of  the  petitioner,  the  number  of  voices 
fiiS]      "  being  before  equal;  but  the  fherifFof  the  county  of  Had- 
"  dington,  within  which  county  the  boroughs  of  Dunbar, 
**  North  Berwick,  and   Haddington  lie,  having  iffned  his 
"  precepts  to  thofe  boroughs  commanding  their  delegates 
''  to  go  to  Dunbar,  as  the  prefiding  borough,  and  place  of 
'*  eleaion,  a  return  was  thereby  procured  in  favour  of  the 
*'  faid  Patrick  Warrender,  in  wrong  of  the  petitioner,  who 
*'  was  then,  and  there,  duly  elected,  and  ought  to  have  been 
"  returned  the  burgefs  accordingly,  and  that  the  return  of 
"  the  faid  Patrick  Warrender  is  injurious  to  the  petitioner, 
"  and  in  manifefl  violation  of  the  laws  requiring  fair  and 
*«  jufl  elections;  and  therefore  praying,"  &c.   Vol.  xxxiii. 
p.  265,  col.  2. 

"  19  April,  177 1,  Mr.  Montagu  Informed  the  Houfe, 
"  that  the  fele£l  Committee,  to  whom  the  petition  of  Charles 
"  Ogilvie,  Efq.  complaining  of  an  undue  eleiStion  and  return 
*'  for  the  boroughs  of  Jedburgh,  Dunbar,  North  Berwick, 

*'  Laudcij 
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"  Lauder,  and  Haddington,  was  referred,  have  tried  rtie 
'*  merits  of  the  faid  [>ctiti(  ri,  and  have  determined, 

•'  That  Patrick  Warrendcr,  Efq.  is  duly  clc.'ud  a  com- 
''  mifTioncr  to  fcrvc  in  this  prefcnt  Parliament  fur  the  faid 
"  diftrivfl  of  boroughs."  •  Sane  vol,  p.  338.  col,  2.  Sec 
alfo  \Vight,  from  page  363,  to  page  368. 

P.  199.  (G.)  Mr.  Wight,  in  his  late  publication  on  the       Not« 
law  concerning  Scotch  elections,  lays  this  down  as  a  quali-       C^O 
fication   abfolutely    ncccflary.      *'    No  other   qualification 
(fays  he)   "  is  ncccflary  to  entitle  one,  who  is  not  difablcd     [219] 
•*  by  certain  ftatutes  (which  he  refers  to)  to  rcprcfent  a 
"  diflri<5l  of  boroughs,  but  that  hi  be  admitted  a  burgefi  ef 
**  one  or  other  of  the  boroughs  of  whLh  that  d'lftriSl  it  com- 
"  po/i'd.**  p.  373.     But  he  cites  no  authority  whatever  in 
fupport  of  that  pofttion,  and  I  do  not  find  that  there  is  any 
authority  fur  it  in  the  flatute  book  of  Scotland. 

P.  205.  (If.)  The  14th  of  George  HI.  cap.  81.  is  js;^>.^ 
clearly  in  the  lt)lc  of  ;:n  enabling  not  a  declaratory  flatute.  (U.) 
Although   in  Wcflnjiiiftcr-hall,   ih(  ril   rule   is,  that 

where  a  point  has  been  d:rcclly  dctL...  ii.J  by  the  court  of 
ultimate  jurifdiclion,  their  determination  is  to  be  tot.fidcrcd 
as  the  law  on  that  point,  yet  that  rule  is  not  univerfal.  In 
the  fan\ous  cafe  of  Reeve  a^aind  Long^  in  the  reign  of  King 
William,  the  court  of  Common  Pleas,  and,  on  a  writ  of 
error,  the  court  of  King's  Bench  held,  that  the  fon  of  • 
tenant  fur  life,  who  was  next  in  remainder  .ifcer  the  fachery 
and  who  was  a  i^'>flhumous  child,  and  therefore  born  after 
the  particular  cllate  determined,  could  not  '  '-••  rhc  eflatr« 
but  that  it  mull  go  over  to  the  next  in  k  .  .r.  The 
Houfe  of  Lords  reverfed  the  concurrent  judgments  of  both 
the  inferior  courts,  but  againQ  the  opinion  of  all  the  judges. 
A  few  years  afterwards,  the  flatute  of  the  lOth  and  iith 
Willi&m  the  Third,  cap.  16.  tmUted^  that^  in  cafes  of  fuch 

limitatiom 
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Note  limitations  by  any  marriage,  or  other  fettlemeni^  the  pofl- 
'^•^  humous  child  fhall  take.  By  this  enabling  ftatute,  the 
legiflature  indiredly  faidjthat  the  judgment*  of  theHoule  of 
Lords  in  Reeve  and  Long  was  not  law.  Nota,  Though, 
from  the  hiftory  of  the  cafe,  and  ftatute,  there  is  little  reafoi; 
to  doubt,  but  that,  by  the  general  expreffion,  "  other  fettle- 
**  fnent^'"  were  meant  ivills  as  well  as  deeds^  (for  the  queftion 
in  Reeve  and  Long  arofe  uppn  a  will),  yet  it  is  extraovdinary 
that,  in  an  acSl  of  l*ariiament  which  was  made  in  order  to 
prevent  the  inconvenience  arifmg  from  a  nice  legal  fubtlety, 
the  legif]  iture  {hould  have  ufed  words  fo  inaccurate  as  to 
leave  a  poifibility  ofqueftioning  whether  they  really  extended 
to  the  evil  me^nt  to  be  remedied,     f^ide  i  Salk.  p.  228. 

Note  P*  205.  (I.)   For  the   form  of  a  warrant  for  a   polj- 

(!•)        elcvSlion,  fee  the  Appendix  to  Wight,  p.   389.     Honorary 
burgefles  are  exprefsly  excluded  from  voting  by  that  war- 
rant.    Formerly  it  would  feem  that  the  elecl:ion  of  magi*, 
frrates  in   the    royal    boroyghs   in   Scotland  vvas   popylar. 
The  ftatute  of  1469,  cap.  29.  reciting,  "  Thiit  there  was 
"  great  contention  :^eirly  for  the  chufmg  of  the  famin,  thrqw 
"  multitude  and  clamour  of  commounes,  firpple  perfones,'* 
enadled,  that  the  old  council  fhould  choofe  the  new.    How- 
ever, when  a  borough  is  reduced^  the  King  ftill  exercifcs  the 
prerogative  of  ifTuing  a  warrant  for  reviving  it  by  a  popular 
election,  called  a  poll  eledion.     I  have  not  been  able  to 
find  on  what  law  this  power  in  t;he  Crown  Is  founded.    Mr. 
Wight,  where  he  is  exprefsly  treating  of  poll  warrants,  does 
not  mention  it,  (Wight,  p.  344.))  nor  Macdowal,  (vol.  ii. 
[221]     P-  581).     When,  by  reafon  of  difturbances  in  the  country, 
or  fomc  other  caufe,  the  legal  day  for  the  ele6}.ion  has  been 
flipped,  fo  that  there    can  be   no   magiftrates  and  council 
chofen  in  the  ufual  manner,  the  King  fometimes  dire6lsby  his 
warrant,  that  only  the  magiflrates,  or  the  magiftrates  and 

council 
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touncil  of  the  former  year,  (ball  make  the  dc^on.  (Wight,       Note 


ihid). 


(I.) 


P.  206.  (K.)  According  to  the  rules  of  the  KngliQi  law,        Note 
no  ftatutc  can  be  abro^u.-J  by  difufc,  and  the  only  confti-        ^^'^ 
tutianal  method  of  reconciling  the  hi\  as  to  thiv  and  fomc 
other  old  ftatuics  with  the  law,  is  to  adopt  the  diftincbon  of 
Sir  tdward  Coke,  bet  wet- n  ftatutci  dindhry  and  conch/or  j, 
yiiUJupray  p.  216.  note  (D.) 

P.  208.  (L.)  For  the  writ  to  ihc  fluriff  of  Oxford,  f^idt  Note 
fupray  vol.  i.  p.  448.  Cafe  of  Abingdon,  Note  (A.)  The  (^) 
words  of  the  return  to  the  precept  directed  to  the  Univcrfiiy 
of  Oxford,  are,  "  ~~  Witndlcth,  that  the  aforcfaid  Chancd- 
**  lor.  Matters,  and  Scholars,  of  the  aforefaid  Univcrfity* 
**  freely  and  indifFcrenily  have  chofcn  two  of  the  mod  dif- 
**  crcet  and  fufficient  men  of  the  aforcfaid  univerfity  /#  h 
«*  thfir  burgejfis  of  the  Parliament  of  the  faid  Lord  li'.c 
«  King,"  &c. 

P.  211.  (M.)  Thcfe  are  the  words  of  the  Journals, 
They  mean  that  the  cle(5lion  was  to  be  holdcn  at  each  of  the 
Afferent  boroughs  in  a  diftricft  by  turns. 
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THE 


CASE 


Of  the  liOROUGH  anJ  COUNTY  of  the 


T  O  V/  N      of      POOLE. 


The  Committee  was  chofen  on  Friday,  the  24.th  of  Marchj 
and  confifted  of  the  follov*': 


-ing  Gentlemen 


Lord  Charles  Spencer,  Chairman 

John  Elwes,  Efq.  -     -     -     -  - 

Charles  Turner,  Efq.        -     -  - 

John  Tempefl-)  Efq.    -     -     -  - 

Thomas  Knight,  Efq.       -     -  - 

George  Grenvllle,  Efq.    -     -  - 

Sir  William  Guife,  Bart.        --  - 

Charles  Wolfeley,  Efq.     -     ^  * 

Sir  John  Eden,  Bart.  -     -     -  - 

Sir  Adam  Fergufon,  Bart.       »-  * 
Hon.  Lucius  Ferdinand  Cary, 

Thomas  Powys,  Efq.        -     -  - 
Thomas  Edwards  Freeman,  Efq. 

Nominees, 
Of  the  Petitioners : 

William  Adam,  Efq.  -     -     -  - 


^ 


'^Oxfordfhlre. 
Berkfliire. 
York. 
Durham. 
Kent. 

Buckinghamfhr 
GloucefterfhlrCh 
Milborne  Port. 
Durh.  County. 
Ayrfliire. 
Bridport. 
Northamptonfh^ 
Steyning. 


Gatton. 


^Cardlganfhire, 


Of  the  Sitting  Members  : 
Vifcount  Lifborne,      -     -     .-     - 

Petitioners. 

Hon  Charles  James  Fox,  and  John  Williams,  Efq.  Several 
Inhabitants  and  Houfeholders,  (and  alfo  paying  fcot  and 
bearing  lot,)  within  the  Borough  and  County  of  the 
Town  of  Poole, 

Sitting  Members  : 
Sir  Eyre  Coote,  K.  B.  Jofhua  Mauger,  Efq, 

Counsel, 

For  the  Petitioners : 
Mr.  Alleyne,         Mr.  Elliot. 

For  the  Sitting  Members : 
Mr.  Wilfon,         Mr,  Batt. 
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Of  ihc  BOROUGH  and  COUNTY  of  ilit 

TOWN     of    POOLE. 

ON  Saturday,  tlic  Sjtii  of  Marcli,  the  Com" 
iiilttce  being  met,  the  two  petitions  were 
read,  by  which  it  aj)pcarcd,  that  the  only  qucftioa 
in  the  caufe  was, 

Whether  the  right  of  the  election  is  "  In  the 
"  burgeiil's  of  the  borough  exclufivcly  ;*'  or 

"  In  the  inhabitants  and  houfcholders  witlxia 
**  the  borough,  paying  fcot  and  bearing  lot  (  i )." 

The   fhcriff  had   rcjetfled    thofe   who   tendered     [126] 
their  votes  as  inhabitants,  houfehoIdcr5,  and  only 
admitted  the  votes  of  burgeiies  (  2  ). 

(1)    In    the    petitions    the  n  m.ijority,  whether  the  pay* 

word»  "  paying  Icot  and  bcir-  mcnt  ot  I'cot  aiid  lot  (hoold  be 

•*  ing  lot*'  were  infcrtcd,  but  thought  an  cflcniiAl  qualiftca* 

in  parfnthefis.     Mr,  Fox  and  tion  to  perfoni  voting  ai  inhi- 

Mr.   Williams    had   polled    a  bitants,  hoofeholdcrs,  or  not. 
futficicni  number  to  give  them         \^2)  Volci  6  Dec,  p.  jj,  34. 

It 
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It  was  admitted,  by  the  counfel  on  both  fides, 
that  a  great  majority  of  the  latter  were  in  favour  of 
the  fitting  members ;  and 

That,  if  the  former  have  a  right  to  vote,  there 
was  a  great  majority  for  Mr.  Fox  and  Mr, 
WilHams. 

After  the  petitions  had  been  read,  the  Chairman, 
according  to  the  ufual  form,  directed  the  clerk  to 
read  the  lad  determination  in  the  Houfe  of  the 
right  of  ele(^lion. 

The  counfel  for  the  petitioners  denied  that  there 

IS  in  the  Journals  any  refolution  of  the  Houfe, 

-  touching  the   right  of  eledion   in   this  borough, 

which  can  be  confidered  as  a  determination,  within 

the  meaning  of  the  ftatute. 

The  counfel  for  the  fitting  members  infifled, 
[227]     that  fuch  a  determination  is  to  be  found  in  the 
entry  in  the  Journals  of  the  proceedings  with  regard 
to  this  borough,  of  the  9th  of  February  i68|-. 

This  preliminary  queftion  was  argued  by  all  the 
counfel. 

The  entry  referred  to  is  as  follows. 

A  petition  of  Thomas  Chaffin,  Efquire,  com- 
plaining that  Sir  Natlianiel  Napper  had  been 
returned,  in  prejudice  to  the  petitioner,  having 
been  referred  to  the  Committee  of  privileges  and 
eledlions,  their  chairman  reported  to  the  Houfe, 
That  the  matter  in  queftion  was.  Whether 

the  right  of  election  be  in  the  mayor  and  burgeffes 

only  \  or  in  the  mayor,  burgefles,  and  commonalty^ 

who  pay  f cot  and  lot : 

''  That 
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"  That  it  appeared  to  the  Committee,  by  many 

parliament  returns,  which  were  produced  to  the 
"  Cominittcc,  that  the  right  of  election  had 
**  anciently  been  in  the  mayor  and  burgcfles  only  ; 
"  except  a  return  in  the  i8ih  year  of  King  James 
**  the  Firft;  wherein  the  commonalty  vjc  mentioned, 
"  with  the  mayor,  aldermen,  and  burgeffcs,  in  the 
•*  indenture  ;  but  that  indenture  is  fealed  with  the  [iiSj 
"  common  Jcal  of  the  mayor,  aldermen,  and  bur- 
"  gelfes. 

"  That  Sir  Nath.  Napper  had  thirty-three  bur- 
"  gcHl's,  and  Mr.  Chaffin  but  twenty-two. 

*'  But,  of  the  commonalty,  that  Mr.  Chafiin  was 
"  allowed  to  have  had  the  greater  number. 

"  y\nd  that,  thereupon,  the  Committee  had 
*'  agreed  on  two  relolves. 

"  I.  That  it  is  the  o})inion  of  the  Committee, 
"  that  the  right  of  eledion  of  burgeifes  to  fcrvc  in 
"  this  prelent  convention,  for  the  town  and  county 
"  of  Poole,  is  in  the  mayor,  burgels[cs],  and 
"  commonalty,  of  the  faid  town  and  county,  who 
**   pay  fcot  and  lot. 

**  2.  That  it  is  the  opinion  ot  this  Committee, 
"  that  Thomas  Chaifin,  Ekjuire,  is  duly  clcdcd  a 
"  burgofs  to  Icrve  in  this  prefent  Convention,  for 

the  town  and  county  ot  Poole. 

**  A  debate  ariling  m  the  Jioulc  thereupon  ; 

**  The  quciiion  being  put,  That  this  Houfe  do 

•*  agree  with  the  Committee,   that   the  right  of     [229] 

"  eledion   of  burgell'es  to  fenrc   in   this  prclcnt 

**  Convention,  for  the  town  and  county  ol  Poole, 

Vol.  11.  O  "  u 
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**  IS  In  the  mayor,  burgefTes,  and  commonalty 
*''  of  the  laid  town  and  county,  who  pay  foot  and 
"  loti 

"It  paffed  in  the  negative. 
"  The  queflion  being  put,  That  the  Houfe  do 
**  agree  with  the  Committee,  That  Thomas  Chaffin 
'*  Efquire,  is  duly  eledied  to  ferve  in  this  prefent 
*'  Convention,  for  the  town  and  county  of  Poole; 
"It  paired  in  the  negative. 
"  Refolved,  That  Sir  Nath.  Napper,  Baronet, 
•*  is  duly  elected  a  burgefs  to  fcrve   in  this  pre- 
fent Convention  for  the  town  and  county  of 
Poole  ( I  ).'' 


(C 


Cou  NSE  L  for  the  Petitioners, 
This  difagreemcnt  of  the  Houfe  from  the  Com- 
mittee can  never  be  confidered  as  a  determination 
[2-30]  within  the  meaning  of  the  ilatute  of  George  the 
Second,  becaufe,  the  confequence  of  fuch  a  deter- 
mination being  to  fhut  the  door  againft  all  future 
enquiry,  and  to  conclude  all  pcrfons  concerned, 
with  regard  to  one  of  the  moft  valuable  rights 
known  in  the  conflitution  of  this  country,  it  ought 
to  be  pojitive  and  explicit. 

All  that  can  be  inferred  from  the  difagreemcnt 
of  the  Houfe  is,  that  they  did  not  think  that  the 
conclufion  drawn  by  the  Committee  was  warranted 
by  the  evidence  which  they  appeared,  by  their 
report,  to  have  had  before  them,  and,  therefore, 
did  not  adopt  that  conclufion. 

(i)  Journ.  vol.  x.  p.  24.  col.  2, 

If 
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If  the  Moufc  had  meant  to  declare  the  right  of 
election  in  Poole,  upon  that  occafion,  they  would 
have  done  it,  as  in  otiier  fimilar  cafes,  by  a  direfl 
refolution. 

Where  the  Houfc  puts  a  negative  on  any  pro- 
pofition,  it  would  be  ftrange  indeed,  if  wc  mud 
infer  that  by  fuch  negative  the  convcrfc  of  that 
propofition  is  nccellanly  cftahlilhed. 

There  is  no  other  inlbince  where  a  difagrccmcnt 
of  the  Hjufe,  from  a  refolution  of  the  Committee     f^sO 
of  privileges  and  elctflions,  has  been  confidcred  as 
a  lull  determination. 

It  was  argued,  on  the  other  fidej 

That  this  was  ct-rtainly  a  determination  or  judg- 
ment of  the  Houfe,  upon  the  right  of  eledionj 
for  that  Sir  Nathaniel  Napper  could  not  have  Ixrcii 
adjudged  to  be  duly  clefted,  but  upon  the  foun- 
dation of  the  right  being  in  the  mayor  and  bur- 
gclfes,  exclufivc  of  the  other  claimants. 

That  it  is  not  ncccll'ar)'  that  the  determination, 
in  order  to  brin^  it   within  the  meaning  of  the 
llatutc,  Ihould  be  in  the  technical  form  of  a  r 
lutifjtu     If  that  had  been  the  intention  of  the  k 
lature,  the  word   **  rrfoIutioHy*   would  have  been 
ufed  in  the  (latute  (  i  ). 

The  counfel  being  directed  to  wiiiidniw,  iUe 
Committee  deliberated  tor  about  two  hours,  when 

(f )  ViJtiimpfa^  Cafe  of  Ponti  fraA.  vol.  i.  p.  393.  4C0,  401 . 
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they  were  called  In  again,  and  informed,  by  the 
Chairman,  that  the  Committee  had 

*Relblved,  That  they  fliould  proceed  to  give  evi- 
dence of  the  right  of  eledion.  f 

The  counfel  for  the  petitioners  endeavoured  to 
prove  the  right  to  be  as  ftated  in  the  petitions,  from 
general  principles  of  law,  and  from  the  hiflory,  con- 
flitution,  and  ancient  ufage  of  the  borough. 

The  fubftance  of  their  arguments  and  evidence 
was  as  follows : 

The  general  rule  of  law  is,  that  in  boroughs 
where  there  is  no  original  charter,  and  no  prefcriptive 
ufage  limiting  the  right  of  eledtion,  it  is  in  the 
inhabitants  houfeholders.  This  rule  is  recognized 
in  a  variety  of  cafes  in  Glanville's  book,  particu- 
larly thofe  of  Cirencefter,  p.  107,  and  Pontefra6V, 
p.  142,  and  in  Whitelock's  Commentary,  vol.  i. 
p.  500  ( I ).  In  the  cafe  of  Cirencefter  (or 
Ciceftcr),  the  entry  in  the  Journals  is  in  thefe 
words,  "  Refolved,  That  where  no  cuftom,  nor 

[t  So,  In  the  Committee  on  "  be  final,"  itpafled  in  the  nc« 

an  eledion  for  tliis   borough,  gative  ;   and    in  a   (ubfequent 

which  met  31    January  1782,  Committee,  which  met  1 1  Feb. 

after  argument  at  the  bar,  the  1 791,   the  queftion  was  again 

quefiion  being  put,  "  That  the  argued,  and  the  Committee  de« 

"  faid  rcfoluuons  of  tbe  Houfe  cided,  by  a  direft  refolution, 

"  of   Commons    of   the    9th  **  That    the    proceedings    in 

"  of    Feb.   1688-9,    are  fuch  **   1688-9  do  not  amount  to  a 

'•  a  determinauori  as    by    the  '*  laft    refolution,    within  the 

"  aft  of  2  Geo.  II.  c.  24.  mull  "  meaning  of  the  ilatute.*'] 

(i)  ^upra,  Cafe  of  Pontefradl,  vol.  i.  p.  403. 

"  charter 
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**  charter  for  cleftion,  there  the  inhabitants,  houfc- 
"  holders,  ought  to  make  the  clcdtion  (i)." 

*Tliat  the  ancient  proper  fenfc  of  the  word**^.7r- 
**  genfeSy'  or  "  burgcps^''  is  '^  the  inluibUants  of  a 
"  borough,''  is  proved  by  the  following  authorities. 
Spehiian*s  GlolFary,  Title  **  Burgenfes*^  Wliitc- 
lock's  Cummcntar}',  vol.  i.  p.  500.  vol.  ii.  p.  95. 
(2)  Madox's  Firma  Burgi,  p.  2.  No.  \\\\\  and 
that  the  Houfe  has  fo  undcrftood  the  word  both  in 
ancient  charters,  and  in  returns,  a'ppcars  from  the 
cafe  of  Abingdon,  23  May,  1660  (j),  and  that  of 
Aldborough  in  Yorkihire,  17  May,  1690  (4). 

From  an  inlpedlion  of  all  the  ancient  charters, 
granted  to  the  corporation  of  Poole,  it  will  be  evi- 
dent, that,  down  to  one  of  the  loth  year  of  the 
reign  of  Queen  Elizabeth,  "  burgenfcSy'  in  ihofc 
charters,  means  "  inltabit.vtts'' 

It  will  alfo  appear,   from   inlpccl-ing  the  ancient 
returns  to  Parliament  from  this  borough,  until  that 
pericxi,  that  they  all  run  in  the  name  of  the  mayor     [234] 
and  burgefifds. 

And  the  necelTary  conclufion  muft  be,  that  the 
returns  of  members  of  Parliament,  and  the  elections, 

(1)  Journ.  vol.  i.  p.  792.  (3)  Journ.  vol.  viU.  p.  43. 
co).  I.  col.  I,  2. 

(2)  /7/f  Cafcof  I'onicfraf^,  (4)  Journ.  vol.  x.  p.  4*l» 
vol.  i.  p.  405.  co!.  1, 1.     Sec  thofc  two  CAfci 

[t  y^iJt  alio.  Lord  Holt's opi-     cilcd  in  the  caI'c  of  Ponicfrad^ 
nion,  in  the  Cafe  oi  jl/bbf^-   y«/ra,  vol.  1.  p.  405.406*  407. 
Hliue,   2  Ld.Rjym.  p.  946.] 
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were   made  by  the  mayor  and  inhabitants  down  i6 
the  loth  of  Elizabeth. 

{^  All  the  ancient  records  cited  in  this  cafe, 
were  given  in  evidence,  and  I  tranfcribed  the  paf- 
fages  taken  from  them,  from  copies  and  transla- 
tions, collated  and  admitted  by  the  parties.) 


EVIDENCE. 

*  Poole  is  a  borough  by  prefcription. 
^  The  firfh  charter  to  be  found  has  no  date,  but 
is  fuppofed  to  have  been  granted  fome  time  be- 
tween I  and  9  Ric.  I.  very  near  the  beginning  of 
legal  memory,  about  the  year  1 190,  By  this  char- 
ter, William  Longefpee,  (or  Longfword),  Icrd  of 
the  manor  of  Great  Canford  and  Poole,  grants  and 
confirms  to  his  bur^ejfcs  of  Poole  and  their  heirs 
(inter  alia),  T\-\2i,t  his  faid  burgejfes  fhould  have 
well  and  peaceably  their  yearly  liberty  of  herbage 
in  his  heath,  as  they  had  always  been  ace u domed 
to  enjoy,  and  neceflariesybr  their  firing  in  his  heath 
or  common,  by  the  view  of  his  bailiffs.  By  the 
fame  charter,  a  particular  form  of  government 
was  chalked  out  for  the  borough.  The  faid  bur- 
gelTes,  out  of  their  own  number,  were  to  choofe 
fix  burgejfes  y  out  of  which  fix,  he  (the  lord),  was 
to  appoint  one  to  be  head  ruler,  [propofiiia'],  and 
who  was  to  be  amovable  at  his,  or  their  pleafureSi 
if  he  fhould  ncgled  his  duty.  The  charter  ftates, 
that,  for  the  above  grant  and  contirmation,  the 
laid  biirgeflcs  had  given  threefcore  and  ten  marks, 
or  about  36  1.  ftcrimg.' 

9  Counsel 
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Co u  NSE L  /or  the  Ptiitioncrs. 

From  this  charter  it  appears,  that  the  word 
"  hur^ejfts''  is  applied  to  the  body  at  large,  as  an 
cxiftirig  body  before  tl)C  grant  :  tlicy  were  thore- 
furc  prefcriptive  biirgejfesy  i.  e.  the  inhabitants.  Tlio 
fix  burgcll'es  were  to  be  cholcn,  as  it  would  lecm, 
merely  as  fix  pcrfonsoutof  whom  tlie  lord  mi^lit 
name  one  to  be  upropojitns^  and  did  not  form  a  Ic-  [236] 
led  bmly  for  any  other  purpofe. 

Under  this  grant,  confirmed  by  all  the  fubfc- 
qucnt  charter,  the  ;///i^^//^;//i  of  Poole  luve  always 
enjoyed,  and  to  this  day  continue  to  enjoy,  a  right 
ofconmion. 

EVIDENCE. 

*  To  prove  the  right  of  common  in  the  inhabi- 
'  tants,  John  Hadden,  Efq;  was  called. 

*  it  appeared  that  he  is  poUen'cd  of  an  eflate  for 

*  99  years  in  the  manor  of  Canford,  and  that  he  is 

*  an  in  ha  hit  ant  oi  Poole  ;  the  tenants  of  the  manor 

*  of  Canford  have  an  un/iniitt' J  right  of  common. 

*  His  evidence  was  objected  to  by  the  counfel 

*  for  the  fitting  members. 

*  It  was  faid,  that  he  was  an  interefted  witncfs; 

*  That  if  he  could  eftahlilh  the  riciht  of  common 

*  in  the  inhabitants  of  PodIc,  he  hin\fclfwould  have 

*  a  double  and  more  valuable  right;  for  that  al* 

*  though  the  right  of  the  tenants  of  the  manor  of 
Cunford  might  be  unlimited^   yet  that  docs  not     [137] 

'  entitle  them  to  put  on  any  indctinitc  number  of 

*  cattle  i  for  that,  even  when  you  have  wh.it  islre- 

o  4  *  quenlly 
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quently  called  common  fans  nombrey  you  can  only 
put  on  as  many  cattle  as  are  fufEcient  to  flock 
and  manure  your  lands  (QuareJ  ( i  )• 
'  The  Committee,  after  the  point  had  been 
argued,  Rcfolved,  Not  to  admit  the  evidence. 
'  James  Edwards  was  called  for  the  fame  pur- 
pofe.  He  is  fteward  to  Sir  John  Webb,  lord  of 
the  manor  ot  Canford.  The  amount  of  his  evi- 
dence was  this  : 

*  The  inhabitants  of  Poole  claim  a  right  of  com- 
mon, and  take  herbage  and  turf.  He  never  heard 
any  thing  to  the  contrary.  Never  heard  that 
their  right  had  been  contefted  by  former  lords. 
Has  known  the  manor  fifteen  years.  Has  been 
ho ufe- fteward  to  Sir  John  Webb  fifteen  years  j 
but  land-fteward  only  one  year  and  three  months. 
The  lord  only  drives  the  common.  He,  (the  wit- 
nefs)  never  affifted  but  at  one  drift.  On  that 
occafion,  after  the  common  was  driven,  feveral 
inhabitants  of  Poole  came  and  claimed  their  cattle. 
He  has  feen  turf  cut  and  carried  into  Poole. 
There  are  fome  tenants  of  Canford  manor  who 
live  in  Poole,  Not  many.  He  does  not  know 
whether  it  was  for  them  that  the  turf  was  cut. 
Nor  whether  thofe  inhabitants  of  Poole  who  came 
to  claim  their  cattle,  were  tenants  of  Canford 
manor.  He  cannot  name  any  of  them  ;  and  can- 
not tell  whether  they  were  more  in  number, 
than  thofe  tenants  of  the  manor  who  refide  in 
Poole. 


(i)  Vide  3  Blackft.  p.  238,  239.  4to, 
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*  The  next  charter,  bearing  date  10  June,  4^ 
Edw.  III.  (137 1 ),  is  granted  by  VVilliaai  dc  Mon- 
tacute,  Earl  of  Salilbary,  and  lord  of  the  manor 
of  Canford.  It  contains  an  pifp<rximus,  recital, 
and  confirmation  of  the  charter  of  Longcfpcc  ; 
and  grants  that  the  propofiius  fhould  be,  from 
thenceforth,  called  mayor.  The  grant  to  the 
burgcflcs  to  dig  turf,  and  to  cut  heath  and  furze, 
is  renewed  in  more  exprcfs  and  explicit  terms. 

*  By  the  third  charter,  dated  S  Feb.  i  z  Hen.  IV.    [239] 
(141 1.)  Thomas  de  Montacute, Earl  of Salifbur)', 

lord  of  the  manor  of  Canford,  recites  and  con- 
firms the  two  preceding  ones,  to  the  aforcfaid 
biirgeffis  and  their  heirs. 

*  The  fourth  is  a  royal  grant  of  Il^nry  VI.  in  the 
eleventh  year  of  his  reign,  (1433)  founded,  as  it 
would  Teem,  on  an  a<fl  of  Parliament  to  the  fame 
efFcd,  (Rot.  Pari,  in  Turr.  Lou  J.  11  Henry  F  I, 
n.  38.^  to  the  mayor  and  burgcjfcs^  that  Poole 
(liall  be  a  free  port  \  and  giving  to  the  laid  mayor 
and  burg:ff:i  licence  to  wall,  intrench,  and  fortify 
the  faid  town  and  |X)rt  of  Poole,  and  parts  ad- 
jacent;  the  faid  mayor  and  i'wr^t'^'j  having  made 
an  offer  io  that  effci^l.' 


C  o  u  N  s  F.  L  for  thi  Pt'iitionns, 
It  cannot  be  fuppoled,   that,   in  this  lad  men- 
tioned charter,  the  word  **  bun^.-n/es**  is  confined  to 
the  fix  particularized  in  that  of  Longefpcc,  or  that 
the  mayor  and  fix  jKrfons  only   undertook  fo  cx- 

pcnfivc 
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penfive  a  work  as  the  propofed  fortification  muft 
have  been. 

EVIDENCE. 

*  By  the  fifth,  dated   i  July,   31    of  the   fame 

*  King  (1454),  he  grants  to  the  mayor,  bailiffs, 
'  burgejjes  and  inhabitants,  a  weekly  market,  and  two 

*  annual  fairs.     This  too  was  by   the  authority  of 

*  ParHament. 

*  Thefixth,  dated  20  Jan.  i    Edw.  IV.  (1460) 

*  contains  an  infpeximus,  recital,   and  confirmation 

*  of  the  fourth,  to  the  mayor  and  burgejfes,  and  their 

*  fucceflbrs ;  and  proceeds  on   the   iuppofition  of 

*  Henry  VI.  having  been  only  King  de facto. 

'  The  feventh,  dated   20   June,  3   Hen.  VIII. 

*  contains  an  infpeximus  and  recital  of  the  fifth  and 
'  fixth,  and  a  confirmation  of  them  to  the  ;?z^jy'^y 
'  and  burgtjfes  of  the  town  of  Poole,  and  their 
'  fucceffors. 

Counsel /<?r  the  Petitioners, 

Here  the  grant   of  the  market  and  two  fairs  to 

the  mayor,  biirgejfes,  and  inhabitants,  is  confirmed  to 

[Z4i]     the  mayor   and    btirgejfes,  which  demonftrates  the 

promilcuous  ufe  and  meaning  of  the  words  "  bur- 

^^i"  and  "  inhabitants'^ 

EVIDENCE. 

*  The  eighth,  dated  12  Hen.   Vill.  (ij2i)  was 

*  not  read,  as  being  immaterial. 

<  By  the  ninth,  dated   4  Sept,  18  Hen.  Vllf, 

(1527) 
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(1527)  Arthur  Piantagcnct,  vlicoimt  LcHiy, 
vice  admiral  of  England,  reciting,  tliat  the  de- 
puty admiral  of  England,  and  hi?  commilTary  ge- 
neral, haci  ini'pc(5lL"d  all  the  royal  grants,  and  pri- 
vileges, and  the  former  grants  of  old,  sumI  the 
grant  of  William  de  Montacute  to  the  mayor, 
brethren^  bailiffs ^  bur^ Jf.s^  and  inltabititnis^  and 
alio  the  late  confirmation  by  Hen.  Vlll.  by  which 
they  are  fully  excepted  from  all  kind  of  juri (dic- 
tion and  px)werofthc  atlmiral  of  Engianti ;  de^ 
clares,  that  the  faid  privileges  arc  moll  clearly 
demon llratcd  to  belong  to  the  fail  mayor ^  bre^ 
thren^  baiii'Jiy  hurgeJfjSy  and  inhabitants  ^  and  ratifies 
and  conlirms  the  fame.* 


Co  u  N  s  E  L  for  the  Pititionci'S. 
Here,  It  is  evident,  that  the  former  grants  to  the 
mayor  and  bur? iff'' s,  particularly  the  grant  of  the 
privileges  of  a  free  port,  were  under  Hood  to  vcft 
thofe  privileges  in  the  inhabitants  ;  or,  in  other 
words,  that  the  term  *'  burgtff.s'*  included  /«• 
habitants.  And  this  is  declared  upon  a  folemn  ex- 
amination of  the  former  grants,  by  the  ofliccrs  of 
the  lord  high  admiral,  whole  intercil  it  wis  to  deny 
thctn  thole  privileges,  being  an  infringement  of 
the  general  jurifdiiftion  <  f  the  admiralty. 

i:  V  1  U  E  N  C  E. 

The  te;uii  was  not  read. 

(l>  It  bears  date   18   Feb.   1   Eli^i.  ^^13  ^9;  •  and 
*  contains  an  infpcximuSy  recited,  and  confirinaiion 

•  of 
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of  the  former  charters,  granted  by  the  lords  of  the 
manor  of  Canford . ) 

*  The  eleventh  is  in  EngUfh,  and  contains  the 
arms  of  the  town  of  Poole,  emblazoned  by  Cla- 
rencieux,  king  of  arms,  who  declares,  "  Theis  be 
the  armcs  appertaininge  and  belonginge  to  the 
maire,  bailyfes,  biirgefyes  and  inhabitants  of  the 
towne  of  Poole,  and  to  all  the  corporacion  of  the 
fame,  which  inhabitants  of  thefaid  towne  of  Poole, 
as  appeared  by  anncynt  charters  to  me,  in  my 
vifitacion  (hewed,  were  incorporated  by  William 
Longefpee  Erie  of  Sarum  by  the  name  of  Porte 
ryve  (i)  baylyfe,  and  burgefyes  of  his  town  of 
Poole,  parfell  of  his  manor  of  Canford,  which 
corporacion  was  ratyfied,  ammplifyed  and  con- 
firmed by  William  Monteacute  Erie  of  Sarum, 
by  the  name  of  his  mayre,  baylyfe  and  burgefyes 
of  his  faid  town  and  burrough  of  Poole,  which 
towne  and  borrough  of  Poole  is  now  in  the  inheri- 
tance of  James  Blunte  knyghte.  Lord  Mountjoye, 
as  in  the  right  of  his  faid  manor  of  Canford.  The 
whiche  arms  above  fet  forthe,  I  Clarencieux 
Kynge  of  Armes  have  ratified  and  confirmed  un- 
to the  mayre,  baylyfs,  burgefyes  and  inhabitants 
of  the  faid  towne  and  burough  of  Poole  in  this 
my  prelent  vifitacion  within  the  countye  of 
Dorfete." 

C o  u  N  s  E  L  /or  /// ^  Petitioners . 
There  is  no  date  to  the   lafl  mentioned  inflru- 


(i)  Probably  his  tranflation  of  Pr^y/^/^/a/. 


ment. 


POOLE. 

mcnt,  but  it  mufl  have  been  before  the  loth  year 
of  Queen  Elizabeth,  betaufe,  in  that  year,  Poole 
was  created  into  a  county  (  i  ). 

Perliaps  it  may  be  faid  that,  notwithftanding  the 
promilcuous  ufc  of  the  words  **  i^uvgjpi''  and 
"  inhabit anti**  in  the  foregoing  chart cr5,  inhabitants 
arc  incapable  of  incorporation,  or  of  taking  as  a  cor- 
porate body.  But  fuch  an  opinion  is  not  founded 
on  any  found  principle  of  law,  nor  fupported  by 
any  decifion  in  We  ft  minder-hall  ;  and  there  are 
other  inllances  befides  Poole,  where  inhabitants,  as 
fuch,  arc  made  corporators.  In  Hobart's  Reports, 
p.  14.  and  in  Coke's,  part  1 2.  f.  1 2 1 .  it  appears  that, 
by  the  charter  of  the  borough  of  Dungannon  in 
Ireland,  "  Tiie  inhabitants  of  the  laid  borough  were 
"  made  a  corporation." 

EVIDENCE.  [245J 

*  The  returns  to  Tarliamcnt,  for  the  borough  of 

*  Poole,  before  tiie  lotti  of  Elizabeth,  which  arc 
'  prelcrved  in  tlie  RjITs  chapel,  are  as  follows  : 

I.  One  of  36  Edw.  III.  The  elcdlors  are  not 
mentioned  in  this,  it  being  only  the  general  return 
of  the  iLcriff  for  the  whole  county  (2). 

'  2  Sjpt.  12  Edw.  IV.  "  It  IS  witnefled  that  the 

*  /'wr^i^j  of  t  he  fame  borough  have  unanimoufly 

*  elected,  &c.'* 

(1)   Viit  infra.  Charter  of    don.  Note  (C^/»«*r«,  rol.  i.  p. 

(  X)  See  the  Cifc  of  Abing- 

*  rfom 
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'  From  this  return^  none  can  be  found  till  tht 
firft  year  of  Queen  Mary. 

«  3.  23  Sept.  1  Man  ''  Between  Sir  John 
'  Rogers  kniglu,  flieriff  of  the  county  of  Dorfct, 
'  of  the  onepartie,  and  John  Davy  mayor  &c.  Wil- 

*  Ham  Greln   the    byliffe's    depute,  J.  M.,   J.N., 
'  M.  R.>  R.  R.,  and  T.  G.  burgeffes   of  the  faid 

*  towne,    Wytneffethe,  that   the   mayor,   byhfie's 

*  depute,  and  burgejfes  of  the  faid  towne  have  eled^ 
'  ed,"  &c. — Attetled  under  their  common  feaL 

'  4.     I  Nov.  1  &  2  PhiL  &   Mar.    "  Between 

*  Sir  John  Tregonnel  knight,  fheriif  of  the  county 
'  of  Dorfet,  of  the  one  partie,  and  WilHam  New- 

*  man,  mayor,  Richard  Goddard  baillefF;  J.  M.;, 

*  M.  R.,  Th.  B.,  J.  C,  J.  S.,  biirg,ej[es  of  the  faid 

*  towne  of  Poole  of  the  other  partie,  witneilethCj 

*  that  we,  the  faid  mayor,  bailief,    and  burgejjes  of 

*  the  faid  town  have  eleded,  &c*  In  v;itnes  where- 

*  cf,  &c. — the  faid  mayor  bailief  and  burgejj'esh?,^^ 

*  pui  the  common  feal  of  the  faid  town." 

*  5.     I  EUz.  "  By  indenture  between  Sir  John 

*  Horfey  knight,  flieri if  of  Dorfet,  of  the  onepart^ 

*  and  W.  G.  mayor  of  Poole,  W.  B.,  baily,  jf  M.,- 

*  J.  A.,  (then   feveral  words  obUterated)   J.  D., 

*  W.  N.,  J.  B,,  J.  C.  and  W.  (then  feveral  words 

*  obliterated)  faid  town  of  Foole,  witneffithe-thitt 

*  the  mayor,  baily  and  burgejjes  o  ,  &c.  have  eledted, 

*  &c. — In  witnes,  &c.  the  fad  mayor,  baily,  and 

*  (then   feveral  words   obliterated)    have  put    to 

*  their  common  feal,  o'  the  faid  town  of  Poole/ 
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Counsel /or  the  Petitioners, 
The  above  arc  all  the  returns  which  the  peti- 
tioners have  been  able  to  find  of  a  date  anterior  to 
the  loth  of  Queen  Elizabeth. 

There  are  no  corporal  ion- books  of  the  town  of 
Poole  extant  prior  to  that  year. 

The  relult  of  wliat  has  been  hitherto  faid,  and  of 
the  evidence  produced,  is  ;  'J1iat  the  common  law 
right  of  election  for  boroughs  is  in  all  the  inhabi- 
tants houlcholdcrs.  That  there  is  no  prcfcription 
and  no  charter  prior  to  the  loth  of  (^uecn  Eliza- 
beth, contrary  to  this  common  law  right,  in  the 
town  of  Poole.  That  **  burgaij'ei'  (or  **  burgejfis^ ) 
is  a  term  ufcd  in  ancient  writings  and  inflrumcnts 
for  the  inhabitant i  of  a  borough.  That  it  mcan^  fo 
in  the  charters  of  this  borough  till  the  loth  of 
Elizabeth.  That  all  grants  to  the  burgeD'a  of  Poole 
have,  in  la<ft,  pallid  the  thing  granted  to  the 
inhabitants.  That  the  arms,  and,  conlcquently, 
the  common  feal,  belong  to  the  inhabitants,  Jin  J 
therefore,  that  every  intlrument,  feaJcd  with  the  [548  i 
common  fcal,  is  the  inlirumcnt  and  adt  of  the 
inhabitants.  That  the  returns  to  Parliament,  from 
the  eirlieft  times,  till  the  loth  of  Eirzabclh,  being 
icalcd  with  tiic  common  feal,  and  tellifying  that 
the  elcdions  were  made  by  the  mayor,  baihti'and 
bur^/ffjSy  prove  that,  till  that  lime,  the  right  of 
clci'.lion,  which,  by  the  common  law,  was  in  the 
ir.habituHti  houlcholdcrs,  was,  in  fad,  cnjoycxJ  and 
cxercifcd  by  them. 

If 
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If  it  could  be  fliovvn,  that,  from  that  time  td 
this,  the  inhabitants  had  never  exercifed,  or  claimed 
the  right  of  voting  for  members  ot  Parliament ;  if 
the  uniform  pradlice,  ever  fince,  had  been,  that 
eledions  were  made  by  the  mayor,  bailiffs,  and  a 
certain  reftridled  number  of  inhabitants  called  bur^ 
gejjes  ',  if  bye-laws,  or  even  royal  charters,  could  be 
produced,  confining  the  right  to  them; — no  re-^ 
linqulfliment,  no  ufage,  no  bye-law,  no  charter, 
nothing  but  an  a<5t  of  Parliament,  or  a  clear  deter* 
mlnation  of  the  Houfe  (which,  coupled  with  the 
ftatute  of  George  the  Second,  would  have  the  force 
[249]  of  an  a6l  of  Parliament)  could  have  power  to 
deprive  them  of  that  right.  This  is  ( i  )  fupported 
by  the  authority  of  Lord  Coke,  and  fully  efta- 
bliflied  by  the  cafe  of  Agmondefliam,  Marlow, 
Wendover,  and  Hertford,  Glanville,  p.  87.  of 
Dover,  p.  66.  of  Chippenham,  p.  53.  and  of  Win- 
chelfea,  p.  17;  and  in  the  Journals,  by  the  cafes 
of  Colchefter  (  2 ),  28  March,  1628,  and  Bofton, 
8  May,  1628  (3)  (A). 

But,  with  regard  to  Poole,  it  will  appear  from 
the  fubfequent  view  of  the  charters,*  the  records  of 
the  borough,  and  the  returns  to  Parliament,  with 
the  proceedings  on  contefted  elections,  from  the 
loth  of  Queen  Elizabeth  downwards,  that  there  is 
not,  from  that  time  to  this  day,  any  charter  which 

(1)  4lnft.  p.  48. 

(2)  Jourr.  vol.  i.  p.  B}6.  co\  2. 

(3)  Journ.  fame  vol.  p.  893.  col.  2. 

I  has 
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has  attempted  to  narrow  the  right  of  cicclion,  nor 
even  any  hyc-law  of  the  borough,  no  adt  of  Pariia- 
ment,  no  determination  within  the  meaning  of  the 
ftatutc,  (for,  if  the  Committee  had  tliought  the 
entry  of  i68^  was  fuch  a  determination,  they  [250] 
would  not  have  luft'cred  the  evidence,  which  lias 
been  given,  to  be  produced)  and  no  rehnquilh- 
ment,  or  contrary  ulage  for  more  than  eighty 
years. 

(r>  The  Cliairman  here  interrupted  the  counfcl, 
to  inform  them  that  the  Committee  did  not  mean 
that  they  Ihould  be  underflood  to  have  decided 
that  the  proceechngs  in  1684^  do  or  do  not  contain  a 
determination  of  the  Houfc  williin  the  meaning  of 
the  (latutc.) 

EVIDENCE. 

*  The  1 2th  charter  of  the  borough  was  granted 

*  10  Eliz.  (23  June,  1568),  and  is  to  the  following 

*  It  recites  the  charter  of  3    lien.   \  III.  tnd 

*  thofe  therein  recited,  and  ratifies  and  confirms 

*  the  immunities  granted  by  them  to  the  mayor, 

*  baiiitfs,   burgelfes,  and  inhabitants^    as    the   faid 

*  mayor,  bailiffs,  burgelTes,  and  inhabitants^  from 

*  the  time  of  making  the  faid  charters,  were  uccuf- 
'  tomed  to  hoKl  and  enjoy  them 

*  It  recites,  that  the  mayor,  bailillb,  burgciFcs,   [^5'1 

*  and  inhabitants,  time  out  of  mind,  had  enjoyed 

*  the  faid  privileges,  &c.  and  others,  as  well  by 

*  prffcription  as  by  reafon  of  the  aforefaid  erants 

Vol.  U.  P  ')^^«^'  * 
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'  but  that  the  faid  mayor,  bailiffs,  biirgefTes,  and 
'  inhabitants  had  not  enjoyed  them  for  many  years 

*  pad,  to  the  great  detriment  of  the  faid  town,  by 
'  which  it  was  threatened  with  ruin,  and  the  good 

*  government  of  the  fame  was  almoft  extind:. 

^  That  thereupon  the  hurgejfes  and  inhabitants  of 
^  Poole  had  petitioned  the  Queen,  that  fhe  would 

*  make,  reftore,  and  create  the  faid  hurgejf^s  and 
'  inhabitants  into  another  body  corporate  and 
'  politic. 

*•  That  fne  therefore,  &c.  (hoping  that,  if  the 
'  inhabitants  of  the  town  afore  faid,  and  their  fuc- 

*  celfors  (hould  enjoy,  by  her  grant,  greater  ho- 
'  nours,  liberties,  and  privileges,  they  will  think 
'  thcmfelves  bounds  &c.)  grants  that  the  faid  town 

*  of  Poole  fhall  be  for  ever  after  a  free  town  of 
'  itfelf,   and  be  incorporated,   to   confifl   of  one 

*  mayor,   two  bailiffs,  burgelfes,   and    commonalty^ 
[2{;2]     *  (in  the  original  commimitas) ,  and  that  they  the 

'  faid  mayor,  bailiffs,  burgeffes,  and  commonalty, 

*  be  one  body  politic,  by  the  name  of  the  mayor, 
'  bailiffs,  burgelfes,  and  commonalty  of  the  town 
'  of  Poole,  &c. 

'  That  the  burgeffes  of  the  town  aforefaid  may 

*  elev5l  every  year  (on  a  day  fixed  by  the  charter)  a 
'  fit  and  difcreet  burgefs  to  be  mayor,  and  two 
'  other  burgelfes  of  the  faid  town  to  be  bailiffs, 

*  he. 

*  That  the  faid  mayor,  bailiffs,  burgelfes,  and 
'  commonalty,  and  their  fucceflbrs,  and  the  inhabi- 

*  tants  and  rclidcnts  within  the  faid  town,  be,  in 

'  no 


POOLE.  251 

no  fort,  liable  to  be  bound  by  any  precepts  of 
the  flcwartls,  marlhal,  or  clerk  of  ihc  market  of 
the  houfchokl. 

*  She  grants  a  flaple  to  the  faid  mayor,  bailiffs, 
burgcHLs,  and  commonalty y  and  their  heirs  and 
fucccli'ors  J  and  that  the  faid  burgellcs  may 
choofc,  out  of  thcmfclves,  annually,  a  mayor  and 
two  condabics  of  the  flaple. 

*  Tliat  the  faid  mayor,  bailiffs,  burgcfll-s,  and 
commonalty y  and  their  heirs  and  fuccelibrs,  may 
annually  elcdl  and  conflitute,  (on  a  day   fixed)    [253] 
out   of  the   inhabitants  of  the  to^jun  and  fuburbs 
thereof y  or  out  of  others,  all  manner  of  brokers, 

&c. 

*  She  then  grants  to  the  faid  mayor,  bailiffs, 
burgeffes,  and  commonalty y  and  their  fucccflors, 
that  the  town  aforefaid,  with  the  fuburbs,  places, 
and  precinds  aforefaid,  be,  for  ever  afterwards, 
one  entire  county y  incorporated  in  deed  and  name, 
and  diftindl  and  altogether  feparate  from  the 
county  of  Doric r,  by  the  name  of  the  county  of 
the  town  of  Poole. 

*  That  the  faid  mayor,  bailiffs,  burgcflfes,  and 
commonalty  (hall  have,  in  the  faid  town, one  Iheriff'. 
The  burgellcs  of  the  laid  town,  and  their  fuc- 
ceflors,  in  every  year,  (on  a  day  fixed)  to  cleft 
one  difcreet  |)eribn,  out  of  their  fcllow-burgeires, 
(comburgenfes  in  the  original),  for  the  (licriff  of 
the  faitl  town. 

*  fc>lie  grants  to  the  mayor,  bailiffs,  burgefTes 

r  2  *  And 
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*  and  commonalty  a  weekly  court,  to  be  held  in  the 

*  Guildhall,  before  the  mayor  and  fenior  bailiff. 

*  '  To  the  mayor,  bailiffs,  burgeffes,  and   com- 

*  m.onalty,  that  the  mayor,  for  the  time  being,  and 
'  one  fkilled  in  the  law,  and  alfo  four  burgeffes^^, 

*  to  be  chofen,  annually,  out  of  the  difcreet  bur- 
*■  geffes,  (on  a  day  fixed)  Ihall  be  keepers,  (i.  e.  juf- 
'  tices)  of  the  peace. 

'  To  the  mayor,  bailiffs,  burgeffes,  and  com- 
'  moHn/tv,  view  of  frankpledge,  &;c. 

'  To  the  mayor,  bailiffs,  burgeffes,  and  com- 
'  mona/tVj  and  their  fucceffors,  that  none  of  them, 
'  nor  any  inhabitant^  or  refident,  within  the  town, 

*  &c.  Ihall  be  impanelled,  againft  his  will,  on  any 

*  affize,  jury,  or  inquifition,  he.  without  the  town 

*  of  Poole. 

'  That  the  inhabitants,  burgeffes,  and  commonalty, 
^  of  the  town  of  Poole,  may  have  their  guild,  and 

*  all  their  liberties,  jurildidiions,  &c.  by  land  and 

*  by  fea,  in  the  fame  manner  with  the  mayor,  bai- 
^  liffs,  and  burgeffes  of  the  town  of  Southampton, 
'  and  all  other  liberties,  &c.  which  the   mayor, 

*  bailiffs,  biirgtjjes  and  inhabitants  heretofore  had,  or 
'  ufed  to  have. 

\.^SS\  '  That  the  faid  mayor,  bailiffs,  burgeffes,  and 

'  coyrimonalty,   and   their  fucceffors,   and    all  other 

*  inhabitants   and  biirgejjes  of  Poole,  (hall  be  free 

*  from  toll,  paffage,  bridgagc,  chimnage,  he, 

*  That  the  faid  mayor,  bailiffs,  burgeffes,  and 
'  rowwo;/j//jy,  (hall  have  the  return  of  all  writs  within 

*  the  town, 

'  That 
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*  That  tlic  faid  mayor,  bailiffs,  burgcffcs,  and 

*  commonaltw,  fliall  create,  out  of  ihcml'clvcs,  coro- 

*  ncTs,  &CC. 

*  That  none  of  the  faid  mayor,  bailiffs,  burgcffes, 

*  and  commonalty^  inhabiting  within  the  faid  town, 
'  fliall  be  impleaded  without  the  faid  town,  except 

*  for  fucli  trcfpafl'es  as  fliall  be  done  againft  the 

*  Queen,  or  her  heir*:.' 

CouNSEL/br  ///c*  Petitioners. 

By  this  charter,  the  borough  of  Poole  was 
crc(5led  into  a  county  by  itfelf,  and  its  corporate 
name  was  changed;  but  the  old  royal  charters  were 
confirmed  by  it.  The  new  charter  was  granted  at 
the  requeft  of  the  inhubitants  to  confirm  and  enlarge 
their  privileges,  and  now  they  were  formed  into  a  [^5^] 
feparate  integral  part,  diftini^t  from  biirgeffes,  by 
the  name  of  the  commonalrv,  (or,  in  the  l^itln, 
rommimitas.) 

What  has  been  (aid  of  the  ancient  fcnfe  of  the 
word  "  hurgetifes**  or  *•  hur^ejjes'*  is  true  of  tliat  of 
the  word  "  commonahs^^  which  may,  by  the  parti- 
cular conftitution  and  coq>orate  name  of  a  place, 
fignify  a  rcllrided  number,  but,  in  its  more  proper 
and  common  acceptation,  comprehends  the  whole 
body  of  the  inhabitants. 

The  cafe  already  cited  from  Hobart  ( i ),  to  fliow 
that  inhabitants  arc  capable  of  incorp<iralion,  Ihows, 
Jikcwife,  that  they  may  be  incorporated  by  the 

(l)   rUt  /ufra,  p.  244. 

V  3  nime 
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name  of  commonalty.  The  charter,  in  that  cafe, 
fays,  *'  That  the  inhabitants  (hall  be  a  body  corporate 
*'  by  the  name  of  provoft,  free  burgelTes,  and 
"  commonalty.'"  That  they  may  vote  for  members 
of  Parliament,  by  the  name  of  commons,  or  com- 
monalty, appears  from  the  cafes  of  Bridport,  12 
[257]     April,  1628   (i)i  and  Warwick,  31  May,  1628 

(2)   (B). 

That  commonalty  (or  commiinitas)  means  the 
inhabitants  of  Poole  in  the  charter  of  the  loth  of 
Elizabeth  is  clear,  becaufe  it  was  granted  to,  and 
at  the  requefl  of,  the  inhabitants ;  becaufe  it  con- 
firms all  former  grants  to  the  inhabitants ;  becaufe 
the  commonalty  are,  throughout,  diftinguifhed  from 
the  burgejjes,  the  latter  name  being  thenceforth 
confined  to  the  feled  burgeffes,  whofe  origin  may 
probably  be  traced  to  the  fix  mentioned  in  the 
charter  of  Longefpee,  although,  in  courfe  of  time, 
their  number  had  been  gradually  encreafed.  In 
thofe  parts  of  the  charter  where  the  word  "  inha- 
"  bitants''  is  ufed  and  joined  with  "  commonalty^'* 
it  is  only  employed  as  being  more  explicit,  but  ftill 
as  defcriptive  of  the  fame  perfons, 

EVIDENCE. 

'  The  thirteenth  charter,  bearing  date  24  Nov. 

[258]     *   19  Car.  II.  (1668)  contains  a  confirmation  of  all 

'  former  privileges,  and  a  grant  of  new  ones  to  the 

'  mayor,  bailifls,  burgefies,  and  commonalty.    This 


(1)  Journ.  vol.  I.  p.  882.  col.  I. 

(2)  Journ.  fame  vol.  p.  907.  col.  2. 


charter 
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charter  recites  that  the  town  of  Poole  had  been, 
of  old,  incorporated,  by  the  name  of  mayor, 
bailiirs,  burgclils,  and  commonalty  ;  and  that  the 
burgcH'cs  and  inhabit anti  thereof,  xs  well  by  that 
name  as  by  other  namciy  have  ufcd  and  enjoyed 
divers  privileges,  &c. 

*  26  Car.  11.  An  information,  in  the  nature  of 
Q^iio  IVarranto^  iffucd  againll  the  corporation  of 
Poole,  by  the  name  of  mayor,  bailiffs,  burgcfTcs, 
and  commonalty^  and  their  fraiichife?,  were  feizcd 
into  the  handb  of  the  Crown.  This  Qjio  IVarranto 
was  produced  to  the  Committee. 

*  30  Sept.  30  Car.  II.  The  burgefTes  and  inha- 
bitants  of  the  town  of  Poole  prefented  an  addrefs 
and  fubmiflion  to  the  King,  praying  that  ihcy 
might  be  rcftored  to  their  franchifes.  This  was 
read . 

*  The  fourteenth  cl.arler,  14  Jac.  II.  is  a  cha'icr 

of  rcleafe,  and  rclloration.  After  reciting  the  [259] 
good  fervices  of  the  burgelFes,  and  inhabitants  of 
Poole,  it  releafes  to  the  faid  burgclles  and  inha- 
bitants, as  likewile  to  the  mayor,  bailifts,  bur- 
gefles,  and  commonalty^  the  judgments  obtained 
againft  the  faid  mayor,  bailirts,  burgefles,  and 
commonalty,  or  a^ninft  the  inhabitt.n's^  iy  the  name 
of  mayor  y  bailiffs  ^'"X«'^^^»  i  ft  habit  ant  s^  and  ccm- 
monaltyy  or  any  other  name  or  names,  in  Fuller 
term,  26  Car.  H.  and  Hilary  term,  2  Jac.  II. ;  and 
it  reflores,  and  grants,  to  the  fame  burgelfcs  and 
inhabitants,  as  alfo  to  the  maytir,  b.ulirts,  b  irgelles, 
and  commonalty ^  all  the  liberties,  &c.   whic»i  the 

V  4  •  faid 
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'  faid  burgelTes  and  inhabitants^  or  the  mayor,  bai- 
'  liffs,  burgefles,  and  commonalty ^  had,  or  by  right 

*  ought   to   have  had,  before  obtaining   the  faid 

*  judgment,  by  the  name,  or  in  the  right,  of  the 
'  burgeffes  or  inhabitants,  or  by  what  names  foever 
^  the  incorporate  body  was  called  ;  and  that  the  bur- 
'  S^J}^^  ^^^  inhabitants  of  the  faid  town,  for  the  time 

*  to  come,  might  and  fliould  be  called  one  body 
'  corporate  and  politick,  in  deed,  form,  and  name, 
^  by  the  nam.e  of  the  mayor^  bailijfsy  burgejfes  and 

*  commonalty  of  the  town  of  Poole  j  as  alfo,  all  and 

*  fmgular  fuch  names  as  they  lawfully  had  at  the 
^  time  of  obtaining  the  judgment  aforefaid.  In  a 
^  fubfequent  part,  it  grants  that  the  burgefles  and 

*  inhabitants  of  the  faid  town  fhould  be  gathered 
*•  together  in  the  ufual  place  to  make  ele6iionSy  and 
'  do  all  other  things  requifite  and  accuftomed  to 
^  be  done. 


Counsel /or  the  Petitioners 4 

This  charter  demonftrates,  that  the  inhabitants 
were  part  of  the  ancient  corporation ;  that  "  com- 
"  monalty^  and  "  inhabitants'''  were  terms  indifcri- 
minately  ufed,  as  defcriptive  of  the  fame  perfons; 
and  that  the  corporate  name,  of  mayor,  b^iiliffs, 
burgejfes,  and  commonalty^  comprehends  the  inha^ 
bitants. 

Whatever  aul,  therefore,  imports  to  have  been 

done  by  the  mayor,  bailiffs,  burgeffes  and  com^ 

monalty,  mufl  be  taken  to  be  the  concurrent  aft 

3  of 
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of  the  inhabitants,  and  the  Iclcd  part  of  the  cor- 
poration. 

It  has  been  fliown,  that  the  arm*">,  and  confc- 
quently  the  common  fcal,  belong  to  the  inhabi- 
tants ;  and  that  every  inflrumcnt  or  deed,  to  which 
that  fcal  is  aflixcd,  mull  thcrclure  be  taken  to  be 
the  adl  of  the  inhabitants  ( 1 ).  It  remains  to 
examine  the  records  of  the  corporation,  and  the 
returns  to  Parliament,  linco  the  loth  of  liliiabtth. 

EVIDENCE. 

*  ift  Entry.]  14  June,  10  Eliz.  1568,  (and  jufl 
'  before  the  charter  of  that  year  paflcd),  It  is  agreed 
*  and  condcfcendcd,  that  VN'illiam  Newnun,  now 
'  mayor  of  the  town  of  P(K)1c,  with  William  Con- 
'  flantine  and  William  Green,  burgclfes  of  the 
"  fame   town,   being  rcquelled  thereunto   by  tlic 

burgcflcs  and  inhabitants  thereof,  whofe  names 
are  hereunder  written,  do  fue,  labour,  and  travel 
(&c.  to  obtain  a  new  charter),  and  we,  the  faid 
bur^'^efles  and  merchants,  do  promife  and  bind 
ourlclves  (&c.  to  anfwer  all  charges).  This  record  [26 :  ] 
is  fubfcribcd  with  about  80  names. 

*  2d  Entry.]  14  Sep.  1592.  By  the  mayor, 
bailiffs  burgclfes,  and  commonalty^ — That  the 
mayor,  by  himfclf,  or  with  afliftance,  Ihall  collet 
all  the  town-rent?^,  dues,  ajid  revenues.  Tim 
entry  has  a  crofs  drawn  through  it. 

*  3d  Entry.]     26  Sep.  1592.     An  tgrccmcnt  of 

(1)   ^ufra,  p.  J 4 7. 

'  two 
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two  colledors,  with  the  mayor,  bailiffs,  burgeflcs, 
and  co?7imonalty,  about  colle6ting  the  revenues  for 
that  year. 

4th  Eitry.]  1642.  An  order  of  the  mayor, 
bailiffs,  aldermen,  and  commonaltyy  appointing 
fix  ordinary  men  of  the  commonalty  to  be  watch- 
men. 

*  (6^  The  diftin^lion  of  aldermen,  which  occurs 
in  many  of  the  entries,  does  not  imply  any  new 
integral  part  of  the  corporation.  It  only  means 
fuch  burgeffes  as  have  ferved  the  office  of  mayor. 
The  fame  name  is  given  to  perfons  of  that  de- 
fcription  in  feveral  other  boroughs). 

*  5th  Entry.]  13  Odi.  1654.  Concerning  a 
compofition  with  certain  individuals  for  a  tax 
upon  brewing.  This  entry  now  ftands  in  the 
name  of  mayor,  bailiffs,  and  burgeifes,  but  the 
word  "  commonalty'  is  evidently  erafed,* 

Counsel  for  the  Petitioners, 

This  aukward  attempt  ihows,  that  it  was  under- 
flood  by  the  feled  part  of  the  corporation,  at  the 
time  vvdien  the  rafure  w^as  made,  that  the  word 
"  commonaltyy'  in  the  corporate  name,  meant  fome- 
thing  different  from  burgeffes.  The  entry  itfelf, 
when  the  w^ord  is  reftored,  lliows  it,  for  it  purports 
that  the  mayor,  bailiffs,  burgeffes, '  and  commonaltyy 

*  (i.  e.  the  whole  corporate  body)  order,  that  the 

*  mayor,  bailiffs,  and  burgefies,  (i.  e.  a  feled  part) 

*  (hall  fettle  the  terms  of  the  compofition.' 


E  V  I- 
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EVIDENCE. 

6th  Entry.]    20  Sept.  1661.     Being  clcftion- 

'  day,  or'crcd  by  the  mayor,  aldermen,  and  bur- 

'  golFes,  that  no  pcrlon  fliall  henceforth  be  made  a 

burgcfs,  without  the  confent  of  the  mayor,  three 

aldermen,  and  eight  other  burgeflcs,  inhabitants 

*  of  this  town. 

*  7tli  Entry.]   1668.     At  a  common-hall  aflcm'    [264] 

*  bled,  20  May,  1688,  we,  the  mayor,  aldermen, 

*  burgcffcs,   and   commonalty  do,  by  this  writing, 

*  oblige  ourfclves  to  pay,  &c.  to  our  prcfcnt   mi- 

*  niftcr.     The  word   **  commonalt\\^  in  this  enlry> 

*  is  interlined,  and  in  blacker  ink  than  the  reft*. 

'  8th  Enlr)-.]    1699.     The  mayor,  bailifls,  bur- 

*  gefl'es,   and    commonaltyy   nominate  and    aj^point 

*  Samuel  Bond,  efquire,  to  be  the  recorder.     This 

*  apj)()intment  is  fubfcribed  with  the  name  of  the 

*  mayor,  and  a  great  many  other  names.  'I'he  power 
'  of  choofing  a  recorder  was  granted  and  confirmed 
'  by  the  charier  of  the  I9lh  of  Charles  the  lid.  to 
'  the  m.iyor,  bailiffs,  burgeiles,  and  commonalty. 

*  Several  other  entries  were  read,  but  they  were 
'  either  to  the  fame  purpofe  with  the  foregoing,  or 
'  were  not  relied  on,  in  the  arguments  on  cahcr 

*  fid.-. 

*  A  pel  man  wab  tiien  produced  by  Mr.  5,}eeu, 
*'  clerk  of  the  journals  and  pajxrrs,  which  is  in  the 

[•  Bui  it  ipj  rarcj,  on  in-  %» j  h  ihc  rr  a* .  r  A  iirf,  which, 
rjxdiun  b«  the  Lommuicc  in  widi  (cveral  othct,  it  lub* 
1791,  to   be  in  ihc  fame  iok     fcribcd  to  ihii  cnuy.] 

•  nanio 
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*  name  of  the  mayor,  bailiffs,  burgefTes,  and  com^ 
'  mortally  of  Poole,  and  bears  date,  and  was  pre- 

*  fented  to  *  the  Houfe  of  Commons  in  1 758.  It  is 

*  fubfcribed  with  a  great  many  names;  and  Henry 

*  Auflin,  town-clerk  of  Poole,  being  fworn,  proved 

*  that  Hadden,  Cobb,  and  Nicolfon,  three  of  the 
'  fubfcribers,  were  only  mhabitants,  and  not  burgeffes^ 
^  at  the  time  of  their  figning  the  petition. 

*  Then  a  deed  of  mortgage,  dated  in  1756,  was 

*  produced,  between  the  mayor,  bailiffs,  burgeffes, 
^  and  commonalty  of  the  one  part,  and  one  Cobb,  an 
'  inhabitant  of  Poole,  of  the  other  part,  by  which 

*  the  faid  mayor,  bailiffs,  burgeffes,  and  commonalty^ 
>  mortgaged  the  market  to  the  faid  Cobb/ 

Qov'i^^'E'L  for  the  Petitioners. 

In  this  deed,  "  commonaltf  muft  mean  inhabU 
iants,  for  the  concurrence  of  the  inhabitants  was 
abfolutely  neceffary  to  a  mortgage  of  the  market, 
fince  it  was  granted  to  them  by  the  exprefs  words 
of  the  charter  of  3  Hen.  VIII.  (i). 

[266]  EVIDENCE. 

*  The  returns  which  the  counfel  for  the  peii- 
'  tioners  produced,  poflerior  to  10  Eliz.  were  as 
'  follows : 

'  I.  14  Apr.  14  Eliz.  (1572).  This  return  is 
^  in  the  name  of  the  mayor,  fenior  bailiff,  and  J. 
^  M.,  VV.  N.,  &c.  (nominatim)  and  many  others, 

(i)  Vide /upra,  ^.  ZifO, 

^  free 
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•  free  and  lawful  men  of  the  faid  county,  dwelling 

'  and  rcfiding  clcdors.* 

Counsel /c/r  the  Petitioncri. 

From  this  return  it  would  fccm,  that,  after  the 
change  which  had  lately  happened  in  the  conftitu- 
tion  of  the  place,  by  which  it  was  made  a  county, 
the  idea  was,  that  the  election  of  the  members  of 
Parliament  was  to  be  by  X\\c  freeholders.  It  fcr\'cs, 
however,  to  (how,  that  there  was  no  diflin<flion 
made  at  this  cledion,  between  burgcHls  and  other 
inhabitants* 

EVIDENCE. 

'  2.  28  Eliz.  (1586).  Between  the  mayor,  bailiifs, 
burgelfes,  and  commonaltyy  and  the  Ihcrilf,  &c. — 
The  faid  mayor,  bailiifs,  burgelfes,  and  commonalty     [2^7] 
did  choufe,  8cc. — Under  the  leal  of  the  mayor, 
bailitTs,  burgeflcs,  and  commonalty. 

*  3.  30  Eliz.  (1388).  Between  the  Ihe riff  and 
A,  mayor,  B,  C,  &c.  (nominatim)  and  others,  al- 
dermen, burgelfes,  and  commonalty^  &c, — wit- 
nelfcth,  that  the  laid  mayor,  aldermen,  burgelles, 
and  commonaltyy  ilid  eled,  &c. — Under  the  com- 
mon leal  of  the  laid  town  of  Poole.  ^  This  is 
the  full  return  in  which  the  word  **  aldermen* 
occurs. 

*  4.   18  Jac.  I.  (1621).  Between  the  (heriffand 
A,   the  mayor,  B,  C,   1),  &cc.  (iiomimittm)  and 
others,  aldermen,  burgelfes,  and  cumm.HJtyy  &lC 
had  ckdcd,  &cc.  In  witncfs  whereof,  wc  the  faid 

*  mavor, 
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mayor,  aldermen,  and  burgefles,  fet  our  common 
feal  of  the  faid  town,  &c.  ^  In  the  lafl,  as  in 
this,  the  mayor,  aldermen,  and  burgefTes,  are  faid 
to  have  affixed  the  common  feal. 

*  5.   I  Apr.   13    Car.  n.  (1661).  Between  R.  S. 
flieriff,  and  H.  H.,  mayor,  R.  D.,  G.  S.,M.  D., 

[268]  '  W.  M.,  D.  S  ,  P.  K.,  E  M.,  H.  J,  J.  S,  J,  C, 
&c.  and  others,  aldermen  and  hurgejps  inhabitants 
— - — ^witnefTeth,  that  the  faid  mayor,  aldermen, 
and  bur^ejjes  inhabitants ^  have  chofen  John  Mor- 
ton, Elquire,  and  William  Conftantine  their  rC" 
corddYy  to  be  their  burgefles  &:c. — Jtn  witnefs 
whereof  the  faid  miayor,  aldermen,  and  burgefles 
have,  to  this  indenture,  fet  their  common  feal. 

*  6.  (The  fame  date)  Between  R.  S.,  fheriff, 
and  H.  H.,  mayor,  W.  S,  R.  C,  J.  W.,  R  H., 
W.  M.,  &€.  and  others,  aldermen  and  hiirgeffes 
of  the  faid  town  and  county  of  Poole — witnefleth, 
that  we  the  faid  mayor,  aldermen,  and  burgefl'es 
aflembled,  &c. — And  we  the  faid  mayor,  alder- 
men, and  burgefles  have  nominated  and  ele6led, 
&c. — in  witnefs  whereof,  we  the  faid  mayor,  al- 
dermen, and  burgeflTcs  have  to  this  indenture  fet 
our  common  feal,*  &c. 

CouNSE  L  for  the  Petitioners, 

The  word  "  commonalty^  is  omitted  in  both  thefe 

[269]     returns,  and  it  appears  by  the  records  of  the  town, 

that  the  feledl  part  of  the  corporation  began  their 

praLtices,  about  this  period^,  to  exclude  the  inha- 

1  bitants^ 
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bitants,  or  commonalty,  from  the  cxcrcifc  of  their 
rights  as  corporator^.  ^  There  are  fevcral  rafurcs 
of  the  word  '*  commonalty'  in  the  corporation-books, 
which  were  produced  10  the  Committee,  bciidcS 
that  mentioned  in  the  entry  of  13  0£V.  1654.  (1). 

It  will  appear  afterwards,  that  the  above  double 
return  was  occaiioncd  by  a  contcft  between  tlic 
hurgejf:$  inhabitants  and  the  oiU-burgeff^iy  in  wliich 
the  Utlcr  prevailed/ 

EVIDENCE. 

*   7.    II  Jan.  I  Will,  and  Mar.  (i6S|).  A  cer- 

*  titicate  from  bhadrach  Bealc,  IhcrifT,  ccrtitying, 

*  in  anfvver  to  tlic  Prince  of  Orange's  letter,  that 

*  Sir    Nathani-l    Nappcr,    knight,     and     Henry 

*  Trenchard,  Efquirc,  were  eledcd  by  the  mayor, 
'   bailitfs  and  burgclfos  of  the  faid  town  and  coun- 

'   ty,   according   to   the    cuftomary  ul'agc  for  the    [270] 

*  ele(5lion  of  members  of  Parliament. — Under  the 

*  hand  and  leal  of  the  faid  Iheritf  (only.)* 

CoussEL/or  the  Petitioners. 

It  is  manifeft,  from  the  account  given  in  the 
Journals,  of  the  contell  on  occafion  of  the  lad  men- 
tioned return,  which  was  ftated  at  the  opcnii.g  of 
this  caul'e  (2),  that,  at  that  time,  both  parties  un- 
derflood  the  word  **  commonalty'*  to  mean  the  tn* 
habitants. 

(0   Supra,  p.  262,  26 J. 
(2)  ittfra,  p.  2J7  to  129. 

tVlDEXCE. 
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EVIDENCE. 

*  8.  21  May,  7  Will.  III.  (1695).  By  indentures, 

*  between  George  Leven,  fheriff,  and  Th.  S.,  mayor, 
'  VV.  P.,  fenior  bailiff,  M.  D.,  M.  D.,  Shadrach 
'  Bcale,  W.  S.,  &c.  and  others,  aldermen,  burgeffes, 
^  and  commonalty,  incorporated,  of  the  faid  town  and 

*  county,  it  is  witnefled,  that  the  faid  mayor,   al- 

*  dermen,  burgeffes,  and  commonalty,  have  ele6led, 

*  &c.     In  witnefs  whereof,  we,  the  faid  mayor, 
[271]     *  aldermen,  and  burgeffes,  to  one  of  thefe  prefent 

*  indentures,  have  fet  the  common  feal  of  the  faid 

*  town  and  county  of  Poole,  he. — Thomas  Smith, 

*  mayor.  Signed,  lealed,  and  delivered,  in  the  pre- 

*  fence  of,  &c.  There  arc  twenty-fix  fubfcriptions, 
'  and  to  four  of  them,  after  the  name  is  added  ^'  a 
'  burgejs"  in  the  fame  hand  and  ink  with  the  name. 

^  Thecounfel  for  the  petitioners  admitted  that, 

*  in  all   returns,   fince   the  year   1695,  the  word 

*  "  commonalty'^  is  omitted  ;  and  that    fince  that 

*  time,  the  inhabitants  have  never  voted.' 

Counsel  for  the  Petitioners . 

As  to  the  proceedings  on  the  two  contefted  elec- 
tions in  1 661,  and  i6S~,  nothing  can  be  fairly  in- 
ferred from  the  firfh,  becaufe  the  commonalty  do  not 
fecm  to  have  been  parties  to  the  tranfad:ion,  nor  to 
have  taken  any  fhare  in  it  (i)  (C). 

The  event  of  the  fecond,  (as  it  has  been  flated 

(2)  16  May,  1661.  Journ.  vol.  viil.  p.  251.  col.  i. 

in 
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in  a  former  part  of  the  argument),  cannot  now  be 
confidcrcd  as  a  binding  determination.  It  is,  at 
nioft,  the  opinion  of  the  Houfc,  oppofed  to  that  of 
the  Committee  who  tried  the  queflion,  and  had 
the  evidence,  and  the  arguments  of  counfcl,  to 
form  their  judgment  upon.  It  is  the  opinion  of 
the  Houfe  in  the  Conveniion  Parliament,  dchvcrcd 
in  favour  of  the  IVhig  candidate  (i).  But,  even  if 
we  give  it  the  credit  of  being  a  rational  and  wife 
dilfent  from  the  refolution  of  the  Committee,  it 
will  be  confidered,  that  that  refolution  was  found- 
ed on  the  very  fcanty  evidence  of  one  return,  where- 
as there  has  now  been  produced  an  irrefiftiblc  body 
of  proofs,  which  were  unknown  to  the  Committee, 
and  the  Houlbon  that  occafion. 

The  return  of  1695  dcmonftrates  that  the  pro- 
ceedings in  I68-J-  were  not  conlidered  as  conclufivc 
againft  the  right  of  the  commonalty  ;  and  there  is 
ftill  a  living  witnefs,  who  remembers  the  cJedion 
in  1695,  and  who,  by  his  teftimony,  will  contirm  [27^] 
what  is  proved  by  the  return,  that  the  inhuhitanti  or 
commonalty  voted  at  that  eled ion. 

EVIDENCE. 

*  Thomas  Shepheard,  the  witnefs  projX)fcd  to  be 
called,  was  obje(fied  to. 

*  It  was  faid  that,  being  an  inhabitant,  he  was 
•  an  intcreded  witnefs. 

*  To  this  it  was   anfwcrcil ;  That,  where,  from 

(I)   Slu,€rtf 
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ihe  nature  of  the  cafe,  no  other  evidence  could 
be  had,  fuch  witneiTcsas  alone  had  been  in  afitu- 
ation  to  be  acquainted  with  the  fads,  ought  to 
be  admitted,  otherwife  the  truth  could  never,  in 
fuch  cafes,  be  difcovered.  That  inhabitants  were 
the  only  perfons  likely  to  have  paid  attention  to 
the  fadl  which  was  meant  to  be  proved  by  the 
teftimony  of  Shepheard.  That^in  fimilar  cafes, 
courts  of  juftice  have  admitted  witneffes  to  be 
examined,  though  circumftanced  (in  point  of 
interefh)  like  him.  As  in  the  cafe  of  Willes  and 
Harris,  tried  on  the  Weflern  circuit  before  Mr. 
Baron  Eyre,  (1774),  when  certain  fifhermen, 
being  called  by  the  defendant,  (who  denied  a 
right  to  the  tithe  of  fiilias  claimed  by  the  plain- 
tiflf),  their  evidence  was,  on  the  part  of  the  plain- 
tiff, objeded  to,  as  they  had  an  interefl  in  over- 
throwing his  claim ;  but  the  judge  faid,  that  the 
objection  proved  too  much,  as  it  would  deprive 
the  defendant  of  the  only  means  he  could  have 
of  proving  the  cufkom ;  and  the  evidence  was 
admitted  (D).  It  was  alfo  faid  that  Shepheard, 
(who  had  been  on  the  parilli  three  years),  was 
difqualified  from  voting,  and  therefore  could 
derive  no  advantage  from  any  evidence  he  might 
give  in  favour  of  the  right  of  the  inhabitants.* 
The  Committee  over-ruled  the  objection. 

*  Thomas  Shepheard  being  fworn,  gave  his  evi- 

•  dcnce  to  the  following  effed  : 

*  He  is  98  years  of  age.     Remembers  the  elcc- 

*  tion  in  1695.     Had  been  ftx  years  in  Poole  be- 

5  *  fore 
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*  fore  that  clcdlion.     Was  a  gardener  at  that  time. 

*  Mr.  Alhlcy  was  chofcn  by  the  mayor,  burgclTc^, 

*  and  commonalty.     Has  heard  old   people   fay  that 

*  tlie  Ifurgeffes,  kept  the  commonaity*  out  of  their 

*  rights.     Voted  himfe/f  in  1695.     Nooppofition 

*  then.     Ilcmembcrs   Tome    other   eleiftions,  (but 

*  could  give  no  diflinft  account*  of  them)     Went 

*  afterwards  tofea.     Has  offered  his  vote  before  he 

*  was  on  the  parifli,  and  has  l)cen  folicited  for  his 
'  vote.  Knows  one  Lee ;  (a  perfon  afterwards 
'  called  by  the  counfel   for  the  fitting  nionibcrs), 

*  Is   a  good    deal    older   than    Lee ;    above   four 

*  years.* 

Counsel  for  the  Petitioners. 

From  the  whole  of  the  evidence  fmce  the 
loth  year  of  Queen  Rlizalx'th,  it  appears,  by 
the  word  "  commonaIts\''  then  introiiuced  into 
the  charters,  is  meant  i\\c  inhabitants.  That  in  the 
charters  thofe  two  expreffions  are  uled  interchange- 
ably. That  the  inhabitants  have  adted,  in  many 
in  (lances,  under  the  defcription  of  commonalty. 
That  elections  and  returns  have  been  made  by  the 
mayor,  bailiffs,  burgeflcs,  and  commonalty  down  to 
the  year  1695.  'I'herctbrc,  it  mull  be  underfttxxl 
that  \.\\Q  inhabitants  coviQwwKA  in  thofe  elcd ions  and  [276] 
returns. 

Their  right,  therefore,  is  founded  on  the  general 
common  law  of  Parliament  \  is  unimixMched  by 
any  original  charter,  or  prefcriptive  ufigc:  is  fup- 
ported,  on  the  contrar)',  by  ufageirrcfillably  pnn-cd 
down  to  1695,  and  i5  only   op|)ofcd  by   an  ufage 

Q  2  ot 
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of  eighty  years.  But  no  charter,  nor  ufage, 
however  ancient,  if  within  tune  of  legal  memory^, 
candivefl  a  right  of  election  clearly  proved  to  have 
exifled  before  the  date  of  fuch  charter,  or  the  com- 
mencement of  fuch  ufage. 

Tlie  fubflance  of  the  arguments  of  the  counfel 
for  the  fitting  members,  and  of  the  new  evidence 
which  they  produced,  was  as  follows  : 

The  common  law  right,  as  laid  down  in  Glan- 
ville,  may  be  admitted,  as  founded  on  general, 
political,  and  confhitutional  principles,  which  is 
the  manner  in  which  he  ftates  it.  But  it  cannot 
be  fupported  as  deduced  from  the  hiftory  of  Par- 
[277]  liament.  The  early  periods  of  reprefentation  are 
too  obfcure  fully  to  authorize  any  general  fyftem. 
The  right  of  eledlion  in  Poole  does  not  depend  on 
any  of  the  charters  which  have  been  produced.  It 
is  prefer! ptive.  "  BiirgenfeSy'  and  "  Communitas^'' 
the  words  employed  in  thofe  charters,  may  per- 
haps comprehend  all  the  inhabitants  in  fome 
boroughs,  but  certainly  there  are  many  more  in- 
flances  where  they  are  ufed  for  a  limited  part  (i) 
of  the  inhabitants.  The  fenfe  in  which  they  are 
to  be  taken,  in  this  cafe,  muft  therefore  appear  from 
fome  arguments  or  evidence  independent  of  the 
charters.  It  muft  be  difcovered  by  the  ufage  of 
the  place. 

"  Communiuis'*  is  ill  tranflated  "  commonalty.^''  It 
fliould  be  tranflated  ^^  community y'  which  expref- 
fion  never  (ignihcs  all   the   inhabitants  of  a  place.. 

(1)  Several  inilanccs  of  this  were  cited. 

Tli« 
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The   Latin    term,   in   old  deeds,  for  commonaii)  is 
**  commomiUtiii.'' 

It  appears  that,  in  many  of  the  charters  which 
have  been  read,  **  communitas**  is  ufcd  in  dirc^ 
contradiftindtion  to  "  in  lin  bit  ants.**  If  it  is  argued,  [178] 
that  in  thofe  charters,  although  both  words  arc 
ufed,  yet  they  mean  the  fame  thing,  is  it  not  as  fair 
toliiy,  that  although  in  the  corporate  name  both 
"  burgenj>;i'  and  "  communitai*  are  employed,  yet 
they  mean  one  and  the  fame  thing;  or  rather  that 
**  commnnitas'* '\%  a  general  cumulative  word, com» 
prehending  a  fort  of  recapitulation  of  the  fcparatc 
integral  parts  fpeci/ied  in  the  antecalent  part  of 
the  corporate  name  ? 

Indeed,  arguments  merely  drawn  from  the  vague 
and  inaccurate  cxprefTions  of  old  charters  have  very 
little  folidity.  The  tautology  of  thofe  inftrumcnts 
is  remarkable  to  a  proverb.  And  it  would  be  in 
vain  to  look  for  legal  precifion  in  thofe  of  a  vice- 
admiral  of  England,  in  the  reign  of  Hcnr)'  the 
Jiighth,  or  of  Clare iu:ieux  king  at  arms,  in  the  time 
of  Queen  Jilizabeth. 

It  is  the  opinion  of  fome  great  lawyers,  that  in- 
habitants as  fuch  are  incajuble  of  being  corporators. 
'I'he  cafe  of  Dungannon,  which  has  l>een  cited  by 
the  counlel  on  the  other  fide,  feems  to  fliow,  that 
tlicy  cannot  ;  for  the  charter  to  the  inhabitants 
oi  Dungannon,  was  determined  to  be  void,  by  the  [279] 
oj)inion  of  all  the  other  judges  againft  Lordllob&rt, 
(12  Co.  Rep.  p.  121).  And  they  held  that  in- 
habitants have  not  capacity  to  take  an  inheritance. 
{Ibid)  (E). 

<j  3  Tlic 
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The  agreement  for  obtaining  the  charter  is  only 
an  a6l  of  the  perfons  there  fpecified  as  mdividtidls^ 
not  as  corporators.  The  exercife  of  the  right  of 
common  by  the  inhabitants  of  Poole  has  not  been 
proved.  If  there  could  be  an  incorporation  of  in- 
habitants as  fuch,  and  if  the  inhabitants  of  Poole 
are  really  entitled  to  certain  corporate  rights  and 
franchifes,  under  the  charters  which  have  been 
given  in  evidence,  it  does  not  therefore  follow,  that 
they  have  a  right  to  vote  for  members  of  Parlia- 
ment. That  right,  in  this  borough,  does  not  (as 
has  been  faid  already),  depend  on  any  charters.  It 
muft  be  difcovered  by  the  ufage. 

EVIDENCE. 

*  Twelve  returns  were  produced  in  the  name  of 
*  the  mayor,  bailiffs,  and  burgelies  (only), 

I.  12  Nov.  26  Eliz. 
2*   I  Car.  I. 

3.  3  Car.  I. 

4.  1  March  13  Car.  I. 

5.  23  Feb.  25  Car.  11. 

6.  3  March  in  the  fame  year. 

7.  6  Feb.  31  Car.  II. 

8.  18  Aug.  31  Car.  11. 
9    28  Feb.  33  Car.  II. 

10.  2  Will  &  Mar. 

II.  4 Nov.  1695.  I^  ^^^^  (dimQ  year  with,  bul 
pofterior  to,  the  return  laftproduced by  the  coun- 
fel  for  the  petitioners. 

^  12.  10  Aug,  1698. 

'  To 
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*  To  all  thofc  returns,  as  well  as  to  thofc  fincc 

*  10  Eliz.  produced  on  the  part  of  the  pctitlonen, 

*  after  the  fecond,  the  common  feal  is  atfixed. 

'  On  an  examination,    by   the  agents  on  both 

*  fides,  of  the   names  in  the  body  of  the  return  of 

*  18   Jac.   I.  (which  was  the  fourth  produced  by 
'  the  counfel  for  the  petitioners)  it  apixrared  that 

*  two  of  the  jx:rfons  there   named  were  not  to  be 

*  found  entered  as   burgcjjh,   in   the    cor])oralion- 

*  books  of  that  time. 

*  Two  wit nelles  were  called.  [iSi^ 
'  William  Lee,  aged  87,  or  8S,  fwore  that  he  had 

*  often  heard  Slie})he:ird  fay,  that  he  was  but  three 

*  or  four  years  older  than  him.     But   he  had  firfl 

*  known  him  only  about  fifty-one  years  ago,  long 

*  after   they  were   both   men.      lie   faid    he  had 

*  known  Poole  feventy  years,  and  that  all  ele^ions 
'  of  mayors,  flierifls,  and  parliament-men, had  been, 

*  (luring;  that  time,  by  buije[lcs. 

*  Mrs.  Grcenway,  aged  levcnty-nmc,  remembers 

*  the   election  in    1704,  when  Mr.    Wefton  (her 
'  uncle)  was  chofen.     He  was  chofen   by  the  ^r- 

*  gfjj'es.     She  never  heard  of  the  inkabitauts  voting. 

*  Her  firfl.  hufband  was  a  burgt^js* 

Counsel  for  the  Sitting  Member i. 
The  evidence  of  t'lic  two  laft  wit  nelles,  who  never 
heard  of  the  claim  of  the  inhabitantt^  is  futficient 
to  overturn  the  tellimony  of  Shepheard,  it  indeed 
any  trull  could  be  put  in  what  he  has  laid,  alter 
t(;llin*j   the  Committee    that    he   voted   in    1695, 

«4  4  Although^ 
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although,  by  his  own  account,  he  was  a  minor  at 
that  time,  and  by  Lee's,  not  above  thirteen  years  of 
age. 

But  if  inhabitants  did  vote  in  1695,  ^^  there  was 
no  conteft,  and  therefore  no  enquiry  into  their 
titles,  this  cannot  prove  that  their  voting  as  fuch 
was  allowed  on  that  occafion.  There  is  a  return  of 
that  year,  fubfequent  to  that  produced  by  the 
counfel  for  the  petitioners,  in  the  name  of  the 
7nayor  and  hiirgejfes  only,  and  the  number  of  returns 
in  the  name  of  mayor,  bailiffs,  and  burgeffes,  which 
have  been  read,  from  the  reign  of  Queen  Elizabeth 
downwards,  through  the  courfe  of  the  laft  century, 
when  they  contended,  that  they  uniformly  run  in 
the  name  of  the  mayor,  bailiffs,  burgeffes,  and 
commonalty,  fhows,  that  in  thofe  where  the  word 
"  commonalty'^  is  ufed,  it  ought  to  be  interpreted, 
to  be  nothing  elfe  but  a  cum.ulative  name  of  the 
foregoing  integral  members  of  the  corporation. 

All  the  returns  are  fealed  with  the  common  feal, 
[28^]     and  there  is  no  inftance  of  a  common  feal  belong- 
ing  to  inhabitants  at  large. 

In  i68|-  the  inhabitants  claimed  the  right  to  vote, 
and  the  Houfe  then  difallowed  their  claim. 

There  is  no  appearance  of  their  having  ever  at- 
tempted it  before.  In  the  cafe  of  166 1  there  is 
not  a  word  faid  of  their  pretencled  right.  The  re- 
corder of  the  town,  who  was  one  of  the  candidates, 
and  was  fupported  by  the  inhabitant  burgejfes,  would 
furely  have  availed  himfelf  of  the  votes  of  the  in- 
habitants at  large,  if  he  had  thought  there  was  any 

pretext 
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pretext  that  they  had  a  right  to  vote.  Me  had  then 
been  recorder  twenty  years.  (k>This  was  proved 
from  the  books,)  Therefore  we  mufl  fuppolc  that 
during  that  time  the  inhabitants  had  never  been 
confidcrcd  as  entitled  to  vote,  and,  in  fail,  never 
liad  voted.  Tl)is  carries  the  ufagc  up  to  1641, 
(i.e.  140  years  agoj)  and  this  being  op]X)fed  by 
nothing  but  uncertain  argument  and  imphcation, 
mufl:  be  confidcrcd  as  evidence  of  prcfcriptivc 
ufagc. 

The  fitting  members  migfit  reft  tlieir  caufe  on  [284! 
tliis  ground,  but  they  are  entitled  to  the  benefit 
of  tlie  dccilion  in  16SJ.,  which,  (or  the  reafons 
given  at  the  opening  of  the  caufe,  ought  to  be 
confidered  as  a  determination  within  the  meaning 
of  the  (latute. 

In  reply,  the  counfcl  for  the  petitioners  anfwercd 
the  arguments  which  had  been  ufed  on  the  other 
fide,  and  enlarged  upon  and  entbrced  thofe  formerly 
cm[)loyed  in  favour  of  the  right  of  the  inhabitants, 
at  great  length. 
it  was  faid, 

If  "  com  muni tas^'  were  to  be  t  ran  flat  ed  "  commU" 
**  ///(>',"  that  word  would  comprehend  the  inha- 
bitants, as  well  as  commonalty. 

**  King  Kdward  the  Fourth,  by  a  patent  letter, 

"  granted  to  the  burgeU'es  and  inhabitants  of  New 

'   W  indfor,  that  they  Ihould  be  a  b»xly,  and  {Kr- 

petual    corporate    community.       M.ulox    Firm* 

♦•   Hurgi,  p.  28,  29.*' 

This  inflance,  among  many  others,  (hows  like- 
wife 
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\vife  that  inhahitants  may  be  a  corporation. — The 
Cafe  of  Abingdon,  23  May,  1 660  (i)  is  a  deter- 
mination of  the  Houfe  of  Commons  that  they 
may.  If  fo,  they  may  have  a  common  feal,  which 
is  only  a  badge  of  incorporation,  and  it  is  moil 
evident,  from  the  charter  of  Clarencieux,  in  the 
reign  of  Queen  Ehzabeth,  that  the  common  feal 
of  Poole  belongs  to  the  inhabitants.  If  the  com- 
mon feal  belongs  to  them,  the  returns  produced  on 
the  part  of  the  jQtting  members  are,  in  law,  to  be 
confidered  as  ads  in  which  the  inhabitants  concur- 
red, as  much  as  if  the  words  "  inhabitants''  or 
"  commonalty'  had  been  ufed  in  thofe  returns. 

The  right  of  common,  herbage,  and  turbary,  as 
enjoyed  by  the  inhabitants  of  Poole,  under  grants 
to  burgeffe-Sy  has  been  proved  in  a  manner  fufficient 
to  fatisfy  any  one  who  will  not  fhut  his  eyes  to  the 
truth.  *'  Commonalty"  therefore,  in  the  latter, 
and  "  burgenjes"  in  the  more  early  charters  and  re- 
turas  of  this  borough,  are  proved  to  mean  "  inha- 
"  hitants'^ 
[286J  The  argument  built  on  the  fuppofed  inaccuracy 
of  old  charters  would,  if  taken  in  its  full  extent, 
invalidate  thofe  charters  entirely.  It  is  only  from 
the  fair  confhrudtion  of  the  terms  and  defcriptions 
in  fuch  charters  that  we  can  difcover  the  perfons 
to  whom  the  grants,  contained  in  them,  are  made; 
and  although  a  vice-admiral,  or  a  king  at  arms, 
cannot,  either  in  the  days  of  Henry  the  Eighth,  or 

\\)  Vide /upra.  Cafe  of  Pontefra<5l,  vol.  i.  p.  405,  406. 

Elizabeth, 
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Elizabeth,  be  fuppofcd  to  have  been  able  to  pen  a 
legal  inflrumeiU  with  precllion,  no  more  than  ihcv 
probal^ly  can  in  our  own,  yet  wc  mull  lupp  . 
tliat,  where  very  important  privileges  and  immu- 
nities were  in  queftion  (as  in  the  charter  of  Arthur 
Plantagenet),  they  then  had,  as  they  certainly 
could  have,  the  afliftance  ot  very  able  lawyers,  in 
drawing  the  inllruments  which  were  to  Convey  or 
confirm  thofe  privileges. 

The  counfel  on  the  other  fide  have  faid  that,  in 
fomc  of  the  charters,  the  words  ^''  commonalty  ^  and 
**  inhabitants'  are  both  ufed  and  dillinguifhed  from 
each  other;  but,  if  there  are  a  few  pallagcs  in 
fomc  of  them  which  fecm  to  favour  that  allertion,  [287] 
they  mull  be  alcribed  to  an  over  anxiety  to  ufe  as 
general  and  comprcheniive  terms  as  pofllble.  In 
the  charter  of  the  loth  of  (^uccn  Elizabeth  the 
mayor y  bailiffs ^  bu)\^ejjt:s  and  commonalty  and  their 
fucccirors,  and  all  other  inhabitants  and  burgellcs 
of  Poole  are  exemptotl  from  toll,  pall'age,  bridgagc 
(i),  &c.  It  may  as  well  be  contended  that  **  other 
**  hingeffcs''  implies  a  different  dais  of  men  from 
*'  bur^iffcs''  in  the  firfl  part  of  that  fentence,  as 
tluit  "  inhabitants'*  was  intended  to  mean  fomc- 
thing  dirt'crcnt  from  "  commonalty ^ 

'I'he  petition  of  1758,  in  the  name  of  the  mayor, 
bailiffs,  burgeflcs,  and  commonalty^  and  fignetl  by 
Icveral  inhabitants  (not  burgcfles),  and  the  mort- 
gage of  the  market,  in   the  name  alfo  of  mayor, 

(I)   SMfra,  p.  155. 

bailiffV, 
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bailifts,  burgefles  and  commonalty,  and  in  which  the 
inhabitants  mufl  have  concurred,  afford  arguments, 
which  have  not  been  attempted  to  be  anfwered, 
that  in  the  corporate  name  of  this  borough,  the 
word  "  commonalty''  comprehends  "  inhabitants^ 

On  Wcdnefday,  the  29th  of  March,  the  Com- 
mittee, by  their  Chairman,  informed  the  Houfe, 
that  they  had  determined. 

That  the  two  fitting  members  were  duly  elefted 

(0* 


(i)  Votes,  p.  454- 

*  [At  the  general  eleSIon 
in  1790,  Lord  Daer  and  Lord 
Haddo  Hood  on  the  right  of 
the  commonalty,  and  the  Hon. 
Col.  ChariPs  Stuart,  Mr.  Lifter, 
Mr.  Taylor,  and  Mr,  Kingf- 
liiill,  on  the  limited  right.  That 
Committee  (22  Feb.  1791)  de- 
termined that  the  right  was 
according  to  the  ftatemcnt  de- 
livered in  (under  28  G.  III. 
c.  52.  §  15.)  on  the  part  of 
ihofelaft-mcntloned  gentlemen. 


^*  in  mayqr,  bailliFs,  and  bur- 
"  geffes  only."  The  ftate.- 
ment  delivered  in  by  the  other 
fide  was,  '*  That  the  inha- 
'*  bitants,  houfeholders  of  the 
**  borough  and  county  of  the 
**  town  of  Poole,  paying  fcot 
**  and  bearing  lot,  are,  as 
**  fuch,  members  of  the  cor- 
•*  poration  of  the  faid  borough, 
**  and  legal  eledlors  of  the 
"  members  to  ferve  in  parlia^ 
*♦  ment  for  the  fame."] 
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pAGE  249,  (A.) 

Case  ofColchcftcr. 

"  28  March,  1628.  Report  made  from  the  Committer? 
'*  of  privileges  by  Mr.  Hackwill,— 

•*  For  Colcheftcr :  only  one  return  made  by  the  bailiffs, 
**  in  which  Sir  Tho.  Chcckc  and  Mr.  Alt'ord  returiKd. 
"  That  the  bai!lff«,  aldermen,  and  common  council, con- 
*'  Tiding  of  42,  in  an  upper  room,  read  the  writ,  and  there 
*♦  cledled  Sir  Tho nas  Chceke,  and  Mr,  AUo;d  :  In  a 
**  lower  room,  the  common  fort  of  burgcflcs  in  general 
**  elected  Sir  Tho.  Chceice,  and  Sir  Wm.  Madum. — 

**  That  the  bailifts,  5cc.  made  their  prefcriplion  by  clcc- 
**  lion,  as  they  now  made  it.— 

"  Againft  this  allcdgcd,  that  till  Richard  the  i*  irft  no 
•'  bailifls  i  from  thence  till  Edward  the  Eourth  no  com- 
'*  n\o\\  council.  Then  16  apjxiintcd,  by  a  new  charter, 
•'  which,  by  the  confUtntioiis  liiheiuc,  they  have  cncrcifcd, 
**  to — 

Upon  this  the  prcfcription  holdcn  infufikient.— 

'*  That  ihc  Conimiitcc  ViMa  of  opinion,  that  the  cIcvTion     [190] 

••  of 
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•*  of  Sir  William  Malliatn  good  ;  and  Sir  William 
*'  MaQiam's  name  to  be  put  in  by  the  bailiff  {i)/in{\:G^d  of 
*«  Mr.  Alford. 

*'  Upon  queftion,  Sir  William  Maiham  duly  eledled  ; 
«'  and  Sir  William  Maiham  his  name  to  be",  by  one  of  the 
*'  bailiffs  now  in  town  (i)  infertcd  in  the  indenture  of  re- 
"  turn,  in  the  place  of  Mr.  Alford.  Which  accordingly 
*'  prefently  done  at  the  board."  Vol.  i.  p.  876, col.  2.  877. 
col.  I. 

Case  of  Bofton. 

«  8  May,  1628.  Mr.  Hackwill  reporteth  from  the  Com- 
"  mittee  of  priviledges,  the  cafe  of  Bofton  in  Lincolne- 
*'  (hyre. — Mr.  Bellingham  the  recorder,  and  Mr.  Okeley 
*'  chofen.  The  queflion  whether  a  feled:  number,  or  the 
*^  commonalty  were  to  chofe.  Sir  A.  Irby  chofen  by  ma- 
•*  jority  of  voices  of  the  commonalty j.  and  fourteen  of  the  fe- 
«'  led  nnmber  (2). 

*'  Agreed  b)^the  Committee,  that  the  election  of  burgeflcs, 
'•  in  all  boroughs,  did,  of  common  right,  belong  to  the 
*'  commoners;  and  that  nothing  could  take  it  from  them, 
*'  but  a  prefcriptiony  and  a  confiant  ufage  beyond  all  memory, 

"  I.  Upon  queftion,  the  right  of  election  for  burgefTes, 
"  to  ferve  in  Parliament,   for  Boflon,  refteth  in  the  com- 
[291]      «  monalty^  2ind   not  in  the   mayor,  aldermen,  and  common 
*'  council. 

"  2.  Upon  queftion,  Mr.  Okeley  not  duly  ele6led  or  re-. 
*'  turned. 

"  That  Sir  An.  Irby  duly  ele6ted,  and  ought  to  have  been 
**  returned. 

(1)  Vide  fupra.  Vol.  I.  p.  90,  note  at  the  bottom  of  the  page  : 
Ice.    InUotlu6\,  Note  (W).  In  the  iTiargin  ie  njoriiten  by  the 

(2)  In  ihc  printed  Journal  in  clerk.  "  i^<^r^  the  report  ai  large 
chi»  place  the;e  is  the  following  **  of  Mr.  Hackvill." 

«  4.  That 
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^  4,  That  the  mayor  of  Bofton  (hall  be  fcnt  for,  to  put 
"  out  Mr.  Olcclcy's  name,  and  put  in  Sir  A.  Irby's,"  Vol. 
i.  p.  893.  col.  2. 

Thcfc  cafes  apply  exactly  to  (how,  that  no  ufage  witbio 
time  of  memory  can  narrow  the  right  ofele^ion. 

p.  257.    (B) 

Case  of  Bridport. 

•*  12  April,  1628.  Mr.  Haclcwill  rcporteth  from  the 
•*  Commitiec  for  privileges,  the  cafe  of  the  borough  of 
♦»   Bridport- — 

**  The  qucdion,  wnci.ur  inc  commons,  oronlv  theftivol 
*<  bailiffs  a"d  i3c.ipital  burgeflcs,  arc  cicclors  [there;  fhc] 
**  lad  claiming  that  fole  power  by  prefcription,  ••  thit 
*^  proved  by  2  witneflcs  for  40  years, •••  claimed  it,  but 
*^  were  denied.  A  certificate  of  difclaimcr,  under  the  hands 
"  of  80  commoners,  offering  to  judify  it  upon  oath;  and 
**  affirmed,  they  could  have  proved  it  by  40  commoners 
**  more.— 

**  On  the  other  part,  records  produced :  1%  6*  Ed,  VT. 
**  Indenture  returned  the  election  to  be  per  htJIlvos^^'*-  ■^^- 
*^^  jenfum   c^mmunitaUi,       2**  U  y  Phil,   fc  Afar,    t.  \ 

*'  returned    accordant    1"  E/ix.    acctrdsnt,       \*  fac,    ac 
•*  cordant. — 

"  'This  alfo  provetl  by  two  witnellcs  :  Above  40  corn-     [293] 
**  moners  gave  voices,  i"  'Jac, 

•*  Another,  that  about  (> )  years  ago  the  commoners  had 
"  voice  i  and  ih.it  he  himfelf,  then  a  commoner,  t^;i\r 
**  voice. 

*•  Atfirmed  by  one  of  the  member5of  this  houfe,  that  one 
«'  of  the  now  bailiffs  confcilcd  to  him,  the  commoners  had 
•*  voice — 

*•  Replied  to  this,  ihit  the  addition  of  the  co-  "rjf ; 

'*   bccaufc  that  the  name  of  the  corporation  :  '1  .j-«t  \  >  laey 
•'  make  their  Icafcs,  yellhc  cuminoncri  r.cvcr  mc  i  "■.  *  — 

**  I  s       ;«oo 


«« 
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**  Exception  to  one  of  the  witnefles,  that  a  commoner, 
"  and  a  very  aged  man,  fcarce  could  hear  or  be  heard : 
*'  That  the  other  had  been  disfranchifed,  and  therefore 
•'  rpake  out  offpleen.— 

Alledged  further,  that  i  yac,  the  commons  called,  be- 
caufe  they  were  to  contribute  to  Mr.  Pitt's  wages  — . 
Agreed  by  major  part  of  the  Committee,  that  the  com- 
"  moners  had  voices  in  the  ele6^ion. 

"  Refolved  alfo  here,  no  good  election  ;  becaufe  the 
*'  commons  having  right  of  voice,  had  no  warning  ;  as 
"  they  ought  to  have  had. 

"  Upon  queftion,  the  commonalty  in  general  ought  to  have 
*'  voices  in  the  election  of  the  burgefles  for  the  Parliament. 

"  Upon  queftion,  the  election  void,  in    refpedt  of  the 
*'  want  of  warning  to  the  commonalty.    A  new  writ  for  a 
**  new  election."  Journ.  vol'  i.  p.  882.  col.  i,  2. 
£203]  At  a  future  period  the  Houfe  refolved,  (2  March  1762) 

"  That  in  the  laft  determination  of  this  Houfe,  of  the  right 
"  of  election  of  members  to  ferve  in  Parliament  for  the 
"  borough  of  Bridport,  in  the  county  of  Dorfct,  made  the 
*'  I2th  day  of  April,  1628;  which  is  as  foUoweth;  *' That 
*'  the  commonalty  in  general,  &c."  The  words  com- 
monalty in  general,**  extend  only  to  inhabitants  houfe-' 
holders  paying  fcot  and  lot,  Journ.  vol.  xxix,  p.  205. 
col.  2.  p.  205.  col.  I. 

This  explanation  of  the  word  "  commonalty'^  is  exa6tly 
that  which  the  counfel  for  the  petitioners  contended  for  in 
the  prefcnt  cafe. 

Case  of  Warwick. 
"  31  May,  1628.    Mr.   Hackwill    rcporteth   from  the 
"  Committee   for  privileges,  &c.  the  cafe  of  Warwicke.— 
*'  Queftion,  whether  the  election  to  be  made  by  the  mayor 
**  and  common  council,  or  by  the  commons  in  general  ( i ). 

(1)  In  the  printed  Journals  **  (a)  In  the  margin  is  ^written 
theie  is  the  following  note  at  the  by  the  Clerk ^  **  ^«zre  the  report 
botiom  of  the  page  :  oi  Mr,  Hackwill, 

That 


<c 

(C 
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"  That  a  petition  produced,  whereby  about  200  com-       Nore 
"  moncrs  difclaim  to  have  any  right  of  election  ;   but  that    ^^*^ 
**  refufcd  to  be  accepted  by  the  Committee,  bccaufc,  if  but 
**  one  commoner  appcjr  to  fuc   for  his  right,  they  will  hear 
"  him. 

"  Upon  qiicf^ion,  the  right  of  clofi ion,  for  the  town  of 
*'  Warwickc,  bcjoiigcih  to  the  commonu.'t^y  Jour.i.  vol.  i. 
"  P-  9^7- coJ.  2. 

"  On   a  future  occafion   the  Houfe  rcfolved,  (31  Jan.      [294] 
**   172JJ  that  the  right  of  elctSlion  of  burgcflcs  to  fcrve  in 
**  Parliament  for  the  borough  of  Warwick,  is  in  fuch  pcr- 
"  fons  only  who  pay  to  church  and  poor  in  the  laid  borough." 
Vol.  XX.  p.  1 14.  col.  2. 

Here  too  by  this  fccond  refolution  it  appears,  that  the 
word  "  commonalty'*  in  the  firft  hasbcni  uriderrtood  to  mean 
inhabitants.  There  were  (irveral  returns  produced  in  I713» 
of  a  date  poflcrior  to  the  refolution  of  1628,  which  rua 
thus,  "  Burgenjti  t^  inhabitantes  tUgnuni,**  Jouin.  tbid, 
col.  I. 

P.  271.  (C.)  The  entry  of  that  Cafe  is  as  follows  :  16  Xote 
May,  1661.  **  Serjeant  Charlton  reports  from  the  Conv  (^  ) 
^*  miaec  of  privileges  and  ele<Stion,  touching  the  douUc  rc« 
•*  turn  for  the  town  of  Poole,  That  John  Morton,  tfq.  and 
*'  VVilli.iin  Conft.intine,  £fq.  arc  returned  by  one  indejiturci 
"  and  John  Morton,  Llq.  and  Sir  John  hitKJames  by  another 
"  indenture  ;  and  all  by  the  chief  officers ;  and  the  opinion 
^  of  tlic  Committee,  that  both  Mr.  ConUantine  and  Sir 
"  John  hitzjamcs  do  forbear  to  fit  in  this  Houfe,  till  the 
"  merits  of  the  caufc  touching  their  elc^iont  be  dctermin- 
"  cd."  The  Moufc  .igrccd  with  the  refolution  of  the  Com- 
mittee. Vol.  viii.  p.  251.  col.  2. 

•'    15  June,  1661.     Serjeant  Ch.ulton  made  report  from 

**  ihc   laid   Committee,  touching   the  diftcrcnrc    between 

•*   William  Connaniine,  K(q.  and  Sir  John  Fit7.j.»mc»,  Knt. 

•*  concerning  their  elections   f«ir    the   town   of  Poole  in  the 

Vol,  Jl.  R  •*  county 
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Note  "  county  of  Dorfett;  that  the  firft  queflio'-,  before  them  was, 
^^p-)  ,  ^J  whether  the  out-buigefTes  of  the  faid  town  of  Poole  had 
"  voices  as  well  as  the  in-burgefles ;  and  the  opinion  of 
♦«  the  Committee,  that  the  out-burgefles  had  equal  voices 
*<  in  the  eledtions  with  the  in-burgeflcs  :  and  that  the  fecond 
"  queflion  being,  who  had  the  majority  of  voices,  it  ap- 
^'  peared,  that  Sir  John  Fitzjames  had  much  more  the  ma- 
"  jority  of  voices,  and  was  duly  ele6led  one  of  the  burgefTes 
*'  for  the  faid  town  of  Poole  ;  and  the  opinion  of  the  Com- 
"  mittee,  that  the  faid  Sir  John  Fitzjames  was  duly  elected 
*'  one  of  the  burgeHes  of  the  faid  town  of  Poole,  and  ought 
««  to  fit. 

"  Refolved,  That  this  Houfe  agree  with  the  faid  Com- 
**  mittee,  that  Sir  John  Fitzjames  was  duly  ekdlck^  one  ot 
*'  the  burgeffes  for  the  faid  town  of  Poole,  und  oughi  lo  f;t 
"  in  this  Houfe.'*     Journ.  fame  vol.  p.  272.  col.  i. 

Note  P.  274.  (D.)     The  gcmlemrai*'   who  cited  that  cafe, 

^  V  and  was  counfel  in  it,  on  the  circuit,  has  favoured  me  with 
the  following  ftate  of  it.  It  was  a  caufe  which  originated 
in  the  Exchequer,  upon  a  bill  brought  by  the  plaintiff  as 
impropriator  of  tithes  in  iheparifli  of  St.  Kcavine,  in  Corn- 
wall. The  court  dire£led  an  iHue,  which  was  tried  at  the 
fummer  alTizes  in  1774,  before  Mr.  Baron  Eyre.  Several 
fifliermcn  being  called  on  the  part  of  the  defendant,  to 
prove  the  manner  of  tithing  fifh,  their  evidence  was  ob- 
[296J  jeered  to  by  the  counfel  for  the  plaintiff,  they  having  an  in- 
tereft  to  negative  the  claim.  Thejudge  over-ruled  the  ob- 
jedion,  upon  the  ground  flated  in  the  prefent  cafe.  The 
counfel  for  the  plaintiff  then  objecSled  to  any  witnefles  being 
admitted  who  had  followed  the  occupation  of  fifhermen 
within  fix  years,  as  within  that  time  they  were  liable  to  be 
called  upon  to  pay  the  tithes,  if  the  plaintiff  were  to  fuc- 
ceed.      This   objedion  was  allowed  by  the  judge,  who 

♦  Mr.  Allejne, 

ruled, 
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rulcJ,  that  no  witncfTcs,  who  had  followed  the  occupation       Note 
of  fifhcrmcn  within  fix  years  from  the  day  of  their  exajr.U   y^^ 
nation,  (hould  be  admitted. 

P.  279.  (E.)  If  the  cafe  of  I^imgannon,  as  reported  In  ^'^'® 
the  1 2th  part  of  Lord  Coke's  Reports  p.  121.  (yvhich,  by 
the  bye,  is  not  of  equal  authority  with  the  other  parts  which 
were  publiQied  byhimfclQ,  and  by  Lord  Hob-irt,  p.  15  is 
attentively  confidered,  and  compared  with  what  Lord  Holt 
is  made  to  \\iy  in  the  cafe  of  Afhby  and  Whitr,  both  by 
Lord  Raymond  (l)  and  Salkeld  {2),  it  will  appear,  that 
both  thofc  cafes  arc  in  favour  of  the  capacity  of  the  inha- 
bltanti  of  a  place,  as  fuch,  to  be  made  a  corporation.  Lord 
Hobart  thought,  in  the  cafe  of  Dungannon  that  the  King 
mii;ht  onlain  (diftin^^uiOnng  between  that  and  granting) 
that  the  inhabitants  of  any  place,  without  their  being  pre- 
vioufly  incorporated,  (liould  fend  members  to  Parliament* 
This  was  the  point  on  which  all  the  other  judges  differed 
from  him,  according  to  Lord  Coke's  account  of  the  cafe  ;  [^9?] 
and  Lord  Holt,  in  AOiby  and  White,  only  adopts  their  opi- 
nion upon  this  point.  Lord  Coke,  indeed,  goes  on  to  hy^ 
that  it  was  fo  holdcn,  '*  Hecaufe  inhabitants  have  not  capa- 
**  city  to  take  an  inheritance  /*  but,  from  the  context,  ic 
is  clear  that  this  mufl  mean  **  inhalititnts  not  imcrpcratrJi** 
and  it  is  not  faiJ,  either  by  Coke  or  Holt,  that  inhabiuntt 
niay  not  be  incorporated  j  nor  even,  that,  if  incorporatci'i 
they  couUl  not  then,  as  a  cor|)orate  body,  be  Cipablc  of  a 
grant  to  choofc  members  to  Parliament.  The  cale  of  Dun- 
gannon was  ihortly  this:  The  King  conHituied  the  town 
of  Dungannon  to  be  a  free  borough  by  a  charter,  in  which 
was  the  following  claufe  :  **  £t  ulteriut  v^umm  tiiclara^, 
*'  muiy  isf  conjiittiimiti  t^usd  inhabitanttt  vill^  pnjiclit  f.mi 
**  unurn  corpus  cerpomturrtj  per  nonun  pntp^fiti^  12  bMr^/nm 
^^  furrif  i^  communimtis  Dunganntn^  tt  ptr  iMm  mmtm  pU^ 

(1)  1  Lord  Raymond,  p*  9n>     (a)  3  Salk.  p.  i9. 


j>97  Notes  on  the  Cnfe  of  Poole, 

Note  "  chare  fojjttit^  i5f  quod  iffi  pradiiVi  pra^cfitus^  &  lurgenfes^ 
^^v  ^  "  i^  fuiCiJJires  fut  hubeant  poteftate?n  eligendi  duos  burgefifes^ 
"  Isfc.  ad  Parliamcntum-^i^c,**  "  The  doubt  (fays  Lord 
<•  Coke)  was,  whether  this  grant  of  eleftion  of  burgtfles  of 
<'  Parliament  was  good,  for  becaufe  it  was  granted  but  to 
"  parcel  of  the  body,  fcil,  to  the  provoft  and  burgeflls,  and 
"  not  to  the  provoll,  burgefles,  and  commonalty."  It  was 
holden  that  the  grant  mud  be  to  the  whole  body,  although 
the  exercife  might  be  limited  to  a  partial  number  of  that 
body.  (Lord  Raym,  952.)  This  fhews  that  th.^  legal 
creation  of  the  whole  body  was  not  queftioned.  As  the 
^298]  grant  was  to  a  partial  number  of  the  corporation,  it  was 
confidered  as  if  it  had  been  to  a  number  of  individuals  j  and 
the  principle  of  the  determination  was,  that  a  congregate 
number  of  individuals,  though  called  prapofttus  t^  burgenfesy 
could  not  t^  ke  an  inheritance.  To  lUuftiate  this,  the  quef- 
tion  of  a  grant  to  irthabitants^  as  fuch  a  congregate  number 
oj indiv'i duals y  was  introduced,  and,  according  to  that  prin-!- 
ciple,  they  certainly  could  not  take  an  inheritance. 

How  far  the  right  to  {^w^^y  members  to  Parliament  is  fuch 
an  inheritance,  or  real  right  (as  Holt  otherwife  exprefles  it), 
of  which  inhabitants  not  incorporated  are  incapable,  is  very 
queftionable.  Lord  Holt,  in  Aftiby  and  White,  lays  it 
dovA/H,  that  the  right  of  voting  in  a  borough,  when  that  right 
is  derived  from  prcfcriprion,  is  a  real  right,  attached  to  the 
burgage  lands ;  and  that,  fince  the  time  of  legal  memory, 
the  King  cannot  grant  it  to  inhabitants  in  general  not  in- 
corporated. But  experience  (hows,  that  there  are  places 
where  the  inhabitants  have  acquired  that  right  within  time 
of  memory,  though  not  incorporated — ?Weftminfter  is  one. 
The  learned  Editor  of  the  new  Edition  of  Lord  Coke's 
Con^mentary  has  collected  a  great  deal  of  very  curious  ma- 
terials relating  to  the  legal  hiftory,  and  antiquities  of  that 
city,  with  which  I  hope  he  will,  fome  time  or  other,  oblige 
;he  public.  In  his  manufcrint,  part  of  which  I  have  pe- 
8  rufed, 
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rufcdj  he  demon  ft  rates,  that  the  city  and  liberty  of  Weft-  Note 
minder  is  not,  and  never  was,  a  corjxiration ;  yet  the  •pri-  ^  '\^t 
vilcgc  of  ftriiding  members  to  Parliament  was  not  enjoyed 
by  Wcftminftcr  till  the  i(t  of  Edward  the  Sixth.  (Sec 
Willis's  Not.  Pari.  vol.  i.  p  7.  of  the  Preface).  1  he 
other  part  of  Lord  Holt's  dcHrhinc,  viz.  That,  in  boroughs 
fending  members  to  Parliarnenl  by  prefcripiion,  the  right 
of  voting  is  only  in  th<fc  poflcfTed  of  burgage  lands,  is  dif- 
cufll'd  in  the  Cafe  of  Pontcfract,  J^t^'Oy  vol.  !• 


XIX. 


THE 


CASE 


Of  the  BOROUGH  of 


1 1  AFTON,  otlicrwife  SI  I AFTESBITIY, 


\ 


In  the  Ci>unty  of  Dorsit. 


R  4 


The  CoMMiTT£E  was  chofen  on  Tuefday,   the  aSth  of 
March,  and  confifted  of  the  following  Gentlemen : 


Sir  G  eorge  Yonge,  Bart.  Chairman  *^ 

John  Peach  Hungerford,  Efq.  -  - 

Henry  Watkin  Dafli wood,  Efq.  - 

Sir  George  Robinfon,  Bart.    -  - 

Abel  Smith,  Efq. 

James  Sutton,  jun.  Efq.  -     -  - 

Sir  John  Duntze,  Bart.     -     -  - 

William  Drake,  jun.  Efq,      -  - 

Francis  Annefley,  Efq.      -     -  - 

Hon  Geo.  Venables  Vernon  -  - 

Afheton  Curzon,  Efq.       -     -  - 

Rowland  Holt,  Efq.     -     -     -  - 

Sir  Richard  Worfley,  Bart.     -  - 
Nominees 
Of  the  Petitioner : 

Lord  Guernfey       -     -     -     -  - 

Of  the  Sitting  Members  :\ 

George  Clivc,  Efq.     -    -    -  -^ 


.o 


Honiton. 

Leicefter{hire# 

Wigtown,  &€• 

Northampton, 

Aldbro',  Yorkfh. 

Devizes. 

Tiverton. 

Agmondefham. 

heading, 

Glamorganfhire. 

Clttheroe. 

Suffolk. 

Newport,  Hants, 


Maidftonc. 
^Bifhop's  caftlca 


Petitioner: 
Hans  Wintrop  Mortimer,  Efq, 

Sitting  Members  : 
Francis  Sykcs,  Efq.      Thomas  Rumbold,  E% 

Counsel 

For  the  Petitioner  : 
Mr.  Hardinge,        Mr.  Macdonald* 


For  the  Sitting  Members  : 
Mr,  Wilfon,  Mr,  Arden;  and  Mr.  Potter  (in  Mr.  WiIfon'» 

ab  fence.) 


(  i'^i   ) 

THE 

CASE 

Of  the  BOROUGH  of 

SHAFrON,  otlicrwifc  SHAFTESBURY. 


at-i. =-  J-Kt  ■ 


OX  W'cclncTclay,  the  29th  of  Marcli,  the  Com- 
mittee being  met,  the  petition  was  read,  let- 
ting forth  y  Tliat  the  two  fitting  members  by 
themfflvcs,  and  their  agents,  had  been  guilty  of 
many  grofs  and  notorious  a^s  of  bribery,  and  cor- 
ruption, whereby  many  of  the  voters  were  influ- 
cnced  to  give  their  votes  for  them  ;  and  that  the 
returning  officer  had  admitted  perfons  not  duly 
qualified  to  vote  for  the  fitting  members,  and  had 
rcjcded  the  legal  votes  of  others,  who  had  ten- 
dered tliem  for  the  petitioner  (1). 

The  lall  determination  of  the  Houfe  was  read, 
and  is  as  follows : 

29  Februar)',  169*,  Relblved,  '*  That  the  rigiu     L3^4j 
^'  of  elc^flion  of  burgclfcs  to  fcrvc  in  Parliament 

(1)  Votcf.  6  Dec.  1774,  p.  34.  3i- 

**  for 
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for  the  borough  of  Shaftcfbury,  in  the  county 
of  Dorfet,  is  only  in  the  inhabitants  of  the  faid 
borough,  paying  fcot  and  lot  (i).'* 
Then  the  ilanding  order  of  the  i6th  of  January, 
173-I,  was  read  (2). 

The  numbers  on  the  poll,  as  produced  by  the 
mayor,  were. 

For  Sykes  -  -  -  ^  -  -  284 
For  Rumbold  ^  ^  -  w  -  248 
For  Mortimer       -     -     -     -     122 

The  two  objedis  of  the  counfel  for  the  petition* 
cr,  in  this  caufe,  were  to  prove, 

1.  That  the  fitting  members,  by  themfelves  or 
their  agents,  had  been  guilty  of  bribery,  fo  as  not 
to  be  entitled  to  retain  their  feats. 

2.  That  there  were  fo  many  of  the  voters  for  the 
fitting  members  affected  by  bribery,  or  not  bond 
fide  inhabitants,  or  who  had  not  paid  fcot  and  lot, 

[  "h^Sl  ^^^^t  ^y  ftriking  them  off  the  poll,  a  majority  muft 
remain  in  favour  of  the  petitioner,  and  he  be  en- 
titled to  be  declared  duly  eleded. 

The  counfel  for  the  fitting  members,  befides  en- 
deavouring to  defeat  the  evidence  produced  on 
the  two  foregoing  heads,  attempted  to  (how,  that 
Mortimer  had  promifed  money  in  order  to  pro- 
cure himfelf  to  be  eledted,  and  that  he  was  thereby 


(i)  Journ.  vol.ii.  p.  479,  col,  i,  and  2. 
(2)  Supra^  vol.  i.  p.  99. 


incapable 
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incapable  of  fitting,  even  if  he  (hould  make  out  a 
majority  of  good  votes. 

It  is  evident,  from  this  (hort  account  of  the  ge- 
neral complexion  of  the  caufe,  that,  with  regard  to 
each  candidate  and  agent,  and  each  individual 
voter  objc6led  to,  a  diflincl  iflue  was  joined,  be- 
tween the  parties,  viz.  with  regard  to  the  candi- 
dates, ^^  guilty  of  bribery^  or  not  ,*  with  regard  to 
the  fuppolbd  agents,  '*  a^cut^  or  not  ;'*  and  alfo, 
"  gtiilty  of  bribery y  or  not ;"  and  with  regard  to  the 
voters,  "  bribe tiy  or  not  \'  "  bond  fide  inhabitant^  or 
"  not  i*^  ''^  paying  f cot  and  lot ^  or  not.'* 

On  each  of  thefe  ilfues,  the  Committee,  in  the 
capacity  of  a  jur)',  were  to  find  a  vcrdift ;  and,     [306] 
upon  comparing  the  refult  of  thofe  verdids,  muft 
have  formed  their  ultimate  determination. 

There  were,  however,  fcvcral  points  ftarted  with 
regard  to  tlie  meaning  and  efTeds  of  the  law  con- 
cerning briber}';  but  from  the  manner  in  which  the 
caufc  was  conduced,  it  is  impofiiblc  to  difcover 
with  certainty,  by  the  event,  what  the  opinion  of 
the  Committee  was  upon  thofe  points.  The 
counfel  indeed  formed  their  conjedures,  but,  as 
thofe  conjcdurcs  can  be  of  no  authority,  it  would 
be  improper  to  infert  them  here.  The  principal 
que  (lions  on  the  I'ubjcd  of  briber)',  which  were 
argued  by  the  counfel  in  this  and  the  other  caufes, 
where  there  was  occafion  to  go  into  that  fubjed, 
will  find  a  place,  in  a  note  fubjoined  to  the  Calc 
of  St.  Ives  (i). 

(I)  Vide  M/m,  Cifc  of  St.  I/ci.  note  (B).  • 

In 
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In  the  courfe  of  the  trial  (which,  from  the  tima 
of  the  appointment  of  the  Committee,  to  that  of 
their  making  their  report  to  the  Houfe,  lafted  four 

r^Qjl  weeks,)  many  points  of  evidence  arofe,  and  were 
argued  by  the  counfel.  Some  of  them  were  as 
follows : 

Money,  to  the  amount  of  feveral  thoufand 
pounds,  had  been  given  among  the  voters,  in  funis 
of  twenty  guineas  a  man.  The  perfons  who  were 
entrufted  with  the  difburfement  of  this  money, 
and  who  were  chiefly  the  magiftrates  of  the  town, 
fell  upon  a  Very  fmgular  and  very  abfurd  contriv- 
ance, in  hopes  of  being  able  thereby  to  hide 
through  what  channel  it  was  conveyed  to  the 
electors.  A  perfon,  concealed  under  a  ludicrous 
and  fantaftical  difguife,  and  called  by  the  name  of 
Punch,  was  placed  in  a  fmall  apartment,  and 
through  a  hole  in  the  door,  delivered  out  to  the 
voters,  parcels  containing  the  twenty  guineas  ^ 
upon  which  they  were  conducted  to  another  apart- 
ment in  the  fame  houfe,  where  they  found  a  per-* 
fon  called  Punches  fecretary,  and  figned  notes  for 
the  value,  but  which  were  made  payable  to  an  ima- 
ginary character,  to  whom  they  had  given  the 
name   of  Glenbucket.       Two   of  the    witnefles, 

[308]  called  by  the  counfel  for  the  petitioner,  fwore  that 
they  had  feen  Punch  through  the  hole  in  the  door, 
and  that  they  knew  him  to  be  one  Matthews,  an 
alderman  of  Shaftefbury,  and,  as  the  counfel  for 
the  petitioner  had  endeavoured  to  prove,  an  agent 
for  the  fitting  members. 

The 
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The  counfcl  for  tlic  fitting  members  propofcd  to 
call  Matthews  himielf,  to  prove  an  alibi. 

This  was  objeded  to,  and  the  point  being 
argued. 

The  Committee  refolvcd, 

Not  to  admit  the  evidence. 

On  the  part  of  the  petitioner,  witncfics  were 
called  to  prove  declarations  of  voters,  who  at  the 
poll  had  taken  the  bribery  oath,  that  they  had  re- 
ceived Puncirs  money. 

This  was  objevfled  to  by  the  counfel  on  the  otlicr 
fide.     They  faid. 

That  this  was  not  legal  evidence,  for  that,  if 
fuch  declarations  were  proved,  (lill  they  could  not 
be  confidercd  as  proving  the  receipt  of  the  money. 
I'hat  it  would  be  unjull  to  hiffer  what  a  man  had 
faid  in  converfation,  and  without  an  oath,  to  in-  [309] 
validate  what  he  had  folemnly  fworn.  That  in  the 
two  Cafes  of  the  counties  ot  Hertford  and  Surrey, 
where  there  was  a  quedion  of  evidence  cxa^lly 
fmiilar  to  this,  the  Committee  of  elcftions  had 
tome  to  the  following  rcfolution, 

16  Januar)',  169 J,  Refulved,  "  That  it  is  the 
**  opinion  of  this  Committee,  that  evidence  ought 
^*  not  to  be  admitted  to  diiqualify  an  clcftor,  as 
"  no  freeholtler,  who,  at  the  cledion,  fworc  him* 
'*  felf  to  be  a  freeholder.*' 

And,  in  -both  cafes,  the  Houfc  agreed  to  thd 
rcfolution  of  the  Committee  (i). 

(j)  Journ,  vol.  xi.  p.  393.  col.  2.  v;;.  col.  j. 

To 
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To  this  it  was  anfwcred. 

That  thofe  cafes  proved  too  much,  for  that,  if 
the  dodrine  which  they  contain  were  to  be  adopt- 
ed, it  would  be  in  an  eled:or's  power,  by  commit- 
ting perjury,  to  preclude  all  enquiry  into  the  le- 
gality of  his  vote  (A). 

The  evidence  was  admitted. 

The  Committee  alfo  determined,  in  this  cafe,  as 
[310]  had  been  done  in  that  of  Hindon,  That,  with  re- 
gard to  fuppofed  agents,  evidence  fhould  be  firft 
produced  to  eftablifli  the  agency,  before  the  bri- 
bery by  fuch  perfons  fhould  be  gone  into  (i). 

The  whole  of  the  evidence  may  be  feen  in  the 
report,  as  it  was  printed  for  the  ufe  of  the  Houfe. 

On  Thurfday,  the  13  th  of  April,  the  houfe  ad- 
journed on  account  of  the  Eafter  holidays,  till 
Tuefday,  the  25th  of  the  fame  month  (2),  but  the 
Committee  continued  fitting,  according  to  the 
provifions  of  the  ad  of  Parliament  (3),  till  they 
agreed  on  their  report,  which  they  did  on  Thurf- 
day, the  20th  of  April,  the  counfel  having  clofed 
their  evidence  and  arguments  on  the  Saturday 
before. 

On  Tuefday,  the  25th  of  April,  being  the  firft 
day  on  which  the  Houfe  met  after  the  holidays, 
the  Committee,  by  their  Chairman,  informed  the 
Houfe,  that  they  had  determined , 

{i)  F'i^e/upratCsiCcofVlm'  (3)  ^/Wl?  IntroduiHion,  fe^. 
don,  vol.  i.   p.  175.  iii.   No.  32.  vol.  i.  p.  57. 

(2)  Votes,  p.  561. 

That 
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Tliat  the  two  fitting  mcnibcrs  were  not  duly 
clcdcd. 

And  that  Hans  Wintrop  Mortimer,  Etquire, 
the  petitioner,  was  duly  cledled,  and  ought  to  have 
been  returned. 

And  the  names  of  the  two  fitting  n:cmbers  were 
accordingly  rafed  out  of  the  return,  and  that  of 
Mr.  Mortimer  infcrted  (i). 

'*  Sir  (icorge  Yongc  alfo  rejiorted  from  the 
**  mi t tec,  that  they  had  come  to  fcvcral  refolutions, 
"  which  they  had  direded  him  to  report  to  the 
"  Houfe  ;  and  he  read  the  re[K)rt  in  his  |)lacc,  and 
"  afterwards  dehvjred  it  in  at  the  table,  where  the 
"  fame  w:is  read,  and  the  refolutions  of  the  Com- 
"  mittec  are  as  followeth, 

*'  Kelolved,  That  it  appears  to  this  Committee, 
"  that  there  was  the  mod  notorious  bribery,  and 
"  corruption,  at  the  lafl  cicdion  of  members,  to 
**  ferve  in  this  prcknt  Parliament,  for  the  borough 
*'  of  Shafton,  otherwife  Shaftefbuiy,  in  the  county 
**  ofDoriet. 

*'   Refolved,  That  it  is  the  opinion  of  this  Com-    [^!2] 
"  mittec,  that  the  faid  briber)   and  corruption  rc- 
'*  quire  the  mod  ferious  confidcration  ot  Parlia- 
"  ment  (2.)"  ^ 

The  confidcration  of  the  report  was  adjourned 
till  Thurlday  the  4th  of  May,  and  an  order  nude, 
Jhat  the  Speaker  fliould  not   illuc   his  warrant  for 

(0  Vutci,  p.  565,  566.        (a)  Voicj,  566. 

A  new 


jl^ 
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a  new  writ  (for  the  vacant   feat)   till  after  that 

day  (i). 

On  the  4th  of  l\Iay,  feveral  parts  of  the  minutes 
of  the  evidence  taken  before  the  Committee  being 
read,  both  the  rclblutions  of  the  Committee  were 
unanimoufly  agreed  to  by  the  Houfe,  and  it  was 
ordered,  that  the  Speaker  fliould  not  iffue  his 
warrant  for  a  new  writ,  until  the  Houfe  had  pro- 
ceeded to  take  the  minutes  of  the  examination 
taken  before  the  Committee  into  further  con- 
fideration. 

Then  the  two  following  refolutions  were  come 
to, 

Refolved,  That  it  appears  to  this  Houfe,  that 
it  is  too  late  to  proceed  to  take  the  faid  minutes 
"  into  further  confideration  in  this  feflion  of  Par- 
*^  liament. 
r  J I  <.]  Refolved  (unanimouily)  "  That  it  will  be  highly 
"  expedient,  that  the  Houfe  do  proceed,  to  take 
"  the  fame  into  confideration,  as  early  as  poflible^ 
*'  in  the  next  fefiion  of  Parliament/* 
And,  it  was  ordered, 

"  That  it  be  an  inftruftion  to  the  gentlemen, 
who  are  appointed  to  prepare  and  bring  in  a  bill, 
to  explain  and  amend  an  adt,  made  in  the  loth 
year  of  the  reign  of  his  prefent  Majefty,  inti- 
tuled. An  Adl  to  enable  the  Speaker  of  the 
Houfe  of  Commons,  to  ilTue  his  warrants,  tQ 
make  out  new  writs,  for  the  choice  of  members 

(i)  Votes,  566, 

**  to 


iC 

i( 
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"  to  fcrvc   in    ParluuiKiu,    in   the  room  of  fuch 
"  members  as  Ihall  die  during  tlic  rcccfs  of  Par- 
"  lianient  (i),  "  that  they  do  make  provifion  in 
*'  the  laid  bill,  that  no  writ  be  ilFued  for  the  bo- 
rough of  Shafton,  othcrwifc  Shaftefbury,  in  the 
county  of  Dorfet,  by   virtue  of  the   laid  a^ft, 
during  the  next  recefs  ot  Parliament  (2).** 
That  V(^ry  day  leave  had  been  given  to  bring  in    [3^4] 
fuch  a  bill  (3),  which  was  aftenvards  brought  in 
and  pallid  into  an  acl,  (15  Geo.  III.  cap.  36)  (4), 
and  it  is  thereby  provided,  that,  if  a  vacancy  hap- 
pen for  Shaftefl^ury  during  the  recefs,  (by  any  of 
the  events  in  the  cafe  of  which  the  S[)eakcr,  by 
thai  ftatute,  and  the  llatute  of  10 Geo.  III.  cap.  41. 
is  authorized  and  required  to  ilFuc  a  warrant  for  a 
new  writ,)   the  Speaker  Ihall  not   be  enabled  to 
ilfue  a  new  writ  (B),  "  becaufe  t/tat  might  tend  to 
"  defeat  thofc  meal'ures  which  it  may  be  proper 
•'  to  take   in   confcquence  of  the  faid   notorious 
"  bribery  and  corruption  (5)."     The  former  part 
of  the  fame  fed  ion  recites,  "  That  it  has  appeared 
"  to  the  Houl'e  of  Commons,  that  there  was  the 
"  moft  notorious  bribery  and  corruption  at   the 
"  lafl  cledion  for  Shaftcfbury." 

(0  y^di/mpra,  IntroJ.  vol.i.         (4)  5«/r4,  IntroduA.  Tol.  i. 

p.  8i.  p.8i. 

(2)  Vocci.  p.  627.  6a8.  (5)  Sci>.  4, 

(3)  Void,  p.  624. 
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NOTES 
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Note  P AGE  309.  (A).  There  is  a  determination  of  the  Houfe 
(A.)  pofterior  in  time,  on  this  very  point  of  evidence,  in  the 

cafe  of  the  county  of  Bedford,  diredly  contrary  to  the  refo- 
lution  in  the  cafes  of  Hertford  and  Surrey. 

*<  28  June,  17 15.  A  motion  being  made,  and  the  quef- 
"  tion  being  put,  that  the  counfel  for  the  petitioners  be 
"  admitted  to  give  parole  evidence  as  to  a  perfon's  being 
<'  no  freeholder,  who  fwore  himfelf  to  be  a  freeholder  at  the 
"  time  of  the  eleclion  ;" 

"  It  pafTed  in  the  affirmative,  on  a  divifion,  98  to  66." 
Journ.  vol.  xviii.  p.  190.  col.  i. 

The  {landing  order  of  the  Houfe,  of  22  Nov.  17 17  (i). 
by  which  it  is  declared,  that  a  man's  qualification  to  be  a 
member  of  Parliament  may  be  difputed,  although  he  (hall 
have  previoufly  fworn  to  it,  is  alfo  in  dire6l  contradi6tion 
to  the  principle  of  the  two  cafes  of  Hertford  and  Surrey;  fo 
that  thofe  cafes  cannot  have  any  weight,  although  the  So- 

(i)  Vide  infra.    Cafe  of  Clackmannan, 

licitor 


Notes  on  the  Cafe  of  Shaftefbury,  3 1 6 

licitor  General  was  chairman,  and  nude  the  report,  in  the  Ncc 

cafe  of  Hertford.     Journ.  vol.  xi.  p.  393.  col.  2:  v^  * 

P.  314.  (B.)     A  Claufc  of  thi*  fort  was  not  neceflary  Not- 

with  regard  to  Hindon,  bccaufe  the  eled^ion  for  b^th  feats  C^O 
having  been  declared  void,  no  vacancy  could  happen  during 
the  rcctfs. 
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XX. 


THE 

CASE 

or  the  BOROUGH  of 

H  A  S  L  E  M  E  R  E, 

In  tht  County  of  Surriy. 


»  i 


The  Committee  was  chofen  on  Friday  the  31ft  of  March, 
and  confifted  of  the  following  Gentlemen  : 

Paul  Fielde,  Efq.  Chairman     -  -  ^ 

John  Elwes,  Efq.     '   s     '     '  ' 

Chriftopher  Griifith,  Efq.        -  - 

John  Morgan,  Efq.        -     -     -  - 

William  Nedham,  Efq.       -     -  - 

Hon.  James  Stuart  -     -     -     ~  - 

William  Philips,  Efq.    ^     -     -  - 

Vifcount  Bulkeley  -     -     -     -  - 

Sir  Adam  Fergufon,  Bart.  -     -  - 

Sir  George  Macartney,  K.  B.  -  - 

Filmer  Honywood,  Efq.      -     -  - 

Sir  Henry  Hoghton,  Bart.        -  - 

Edward  Phelips,  Efq.    -     -     -  - 


(A 

B 


^  Hertford. 
BerkChire. 
Berkfhire. 
Monmouthfh. 
Winchelfea. 
Bute  andCaith. 
Boroughbridge. 
Anglefea. 
Ayrfliire, 
Ayr,  &:c. 
Steyning. 
Prefton. 
Somerfetftiire. 


Whitchurch. 


^  Bedfordfliire. 


Nominees, 

Of  the  Petitioners  : 

Right  Hon.  Thomas  Townfhend  - 

Of  the  Sitting  Members  : 
Robert  Henley  Ongley,  Efq.    -     - 

Petitioners: 

William  Burke,  Efq.  and  Henry  Kelly,  Efq. 

Certain  Inhabitants  Freeholders,  and  legal  Voters  of  the 

Borough  of  Haflemere. 

Sitting  Members  : 
Thomas  More  Molyneux,  Efq.   Sir  Merrick  Burrell,  Bart. 

Counsel, 

For  the  Petitioners: 

Mr.  Cox,  Mr.  Alleyne,  and  (on  his  return  from  the  circuit), 

Mr.  Bearcroft. 

For  the  Sitting  Me^ribers : 
Mr.  Wilfon,  Mr.  Arden. 


(    3'9    ) 


THE 


S         E 


Of  the  BOROUGH  of 


HASLEMERE. 


ON  Saturday,  tlic  ifl  of  April,  the  Com- 
mittee being  met,  the  two  petitions  were 
read. 

That  of  Mr.  Burke  and  Mr.  Kelly  alledgcd  in 
general  terms;  That  the  two  fitting  members  had 
been  guilty  of  undue  and  illegal  pradiccs ;  That 
votes  had  been  admitted,  though  not  legal,  for  the 
fitting  members,  and  that  the  majority  of  legal 
votes  were  in  favour  oi  the  petitioners  (i 

The  other  petition  (latcd  f|K'cially  the  right  of 
clcdion  in  Ilaflemerc  as  determined  by  the  Houfc, 
and  that  it  is  a  borough  by  prcfcription,  and  al- 
Icdged  ;  That  of  late  years  the  pradicc  of  fplitting 

(i)  Votei,  Dfc.  6.  p.  3S. 

s  4  and 
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and  dividing  freeholds  within  the  faid  borough, 
for  eledion  purpofes,  hath  prevailed  to  fo  great  a 
degree,  that,  If  the  fame  is  not  remedied,  and  ef- 
fc<5lually  prevented  for  the  future,  the  privileges 
and  franchifes  of  the  petitioners  will  be  deftroyed, 
and  the  ancient  and  true  conftitution  of  the  faid 
borough  totally  fubv^erted  ;  and  that  at  the  lafl: 
eledion,  when  Mr.  Burke,  Mr.  Kelly,  and  the  fit- 
ting members,  were  candidates,  great  innovations 
were  made  on  the  ancient  and  true  right  of  elec- 
tion of  the  faid  borough  j  and  a  great  number  of 
perfons  admitted  to  vote  for  the  fitting  members, 
in  refpedt  of  freeholds  illegally  fplit  and  divided ; 
and  feveral  perfons  who  were  not  inhabitants  of 
the  borough,  others  not  freeholders,  others  whofe 
pretended  freeholds  were  parcel  of  the  w^af^e  ground 
of  the  faid  borough  and  manor,  others  whofe  free- 
holds do  not  lie  within  the  faid  borough  and  ma- 
nor, and  feveral  perfons  receiving  alms,  were  ad- 
mitted to  vote  for  the  fitting  members,  contrary 
to  the  right  of  ele(flion  ;  and  that  Mr.  Burke  and 
[321]  Mr.  Kelly  had  the  majority  of  legal  votes,  and 
ought  to  have  been  returned  (i). 

The  laft  determination  of  the  right  of  eledion^ 
in  Haflemere,  is  as  follows  : 

May  20,  1661.  llefolved,  "  That  the  inhabitant 
'*  freeholders  there  (i.  e.  in  Haflemere)  have  only 
"  voice  in  elections  (2)." 

(i)  Votes,  6  Dec.  1774.  (2)  Journ.  vol.  viii.  p.  255. 
p.  35,  36.  col.  I. 

This 
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This  was  explained  by  a  rcfolution  of  the  Houfc 

in  1755- 

24  April,  175';.     RtlolvccI,  **  That,  in  the  laft 

'*  determination  of  the  Hoiife,  of  the  ri^»Iit  of  clcc- 
*'  tion  of  burgcUcs  to  fcrvc  in  Parli.iinent  (ot  the 
**  faid  borough  of  irillemerc,  in  the  county  of 
"  Surrey,  made  the  20th  day  of  \1  »y,  in  the  year 
"  1 66 1,  which  is  as  followclh,  t*/z.  That  the  inha* 
"  bitant  freeholders  there  have  only  voice  in  elecfion  j 
"  by  the  word  **  freeholders'*  is  meant  only  fn?c- 
*'  holders  of  melluages  lands,  or  tenements,  lying 
"  wiihin  the  borough  and  manor  of  Hademerc, 
whether  the  fame  pay  rent  to  the  lord  of  the  faid 
borough  and  manor,  or  not,  exclufivc  of  any  [322] 
lands  or  tenements  which  are  or  have  been  parcel 
of  the  wade  ground  of  the  faid  borough  and 
manor,  or  any  meduages  or  buildings  which  arc 
or  fliall  be,  fhanding  or  being  thereon  (i).** 
(f^  It  is  underflood  not  to  be  necelliry  that 
the  voters  fliould  occupy  the  freeholds  fv>r  which 
they  vote.  It  is  enough  that  they  live  in  Hafle- 
mcre,  and  have  freeholds  there) 

At  the  beginning  ot  ti.is  very  Icciious  caufe,  the 
counfel  for  the  })etitionen  were  going  into  evi- 
dence, tending  to  fhcw  that  only  pcrfons  paying, 
or  who,  fiom  their  tenure,  were  liable  to  pay,  a 
rent  to  the  lord,  have  a  right  to  vote.  It  is  elFcn- 
tial  to  burgage  tenements  that  they  pay  a  rent  to 
the  lord,  fo  that  this  would  have  made  Haflcmerc 

(])  Joum.  vol.  xxvii.    p.  39J.  col.  a. 

a  burgage- 
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aLuroaoe-tenure  boroudi.  The  counfel  for  the 
fitting  members  objedled  to  the  evidence,  as  con- 
tradicting the  explanatory  refolution  of  1755. 

*  The  counfel  for  the  petitioners  contended. 

That  by  the  words  "  whether  the  fame  fay  rent 
"  to  the  lord  of  the  faid  borough  and  manor  or 
"  not,"  was  only  meant  "  whether  they  defado  pay 
"  or  not,"  but  that  it  was  ftill  competent  to  them 
to  ihew^  by  evidence,  that  none  can  vote,  but  thofe 
who  ongJit  by  the  nature  of  their  tenure  to  pay  to 
the  lord. 

On  the  other  fide  it  was  faid. 

That  the  words  of  the  refolution  mean  ''  perfons 
"  bound  by  law  to  pay,"  for  that  the  Houfe  muft 
be  fuppofed  to  have  prefumed  that  perfons  who 
were  bound  to  pay,  did  pay,  and  therefore  that  to 
fay,  "  Whether  the  fame  pay ^  or  noty^  was  the  fame 
thing  as  to  fay,  "  Whether  the  fame  are  holden  by 
*'  payings  or  noty^  or  "  Whether  the  freeholders  are 
*'  bound  to  pay,  or  notJ^ 

The  Committee,  having  directed  the  court  to  be 
cleared,  after  deliberation  among  themfelves, 

Refolved,  That  the  counfel  for  the  petitioners 
fhould  not  be  admitted  to  produce  evidence,  tend- 
[324]     '^g  t^  fliow  that  only  perfons  paying,  or  liable  to 
pay,  a  rent  to  the  lord,  have  a  right  to  vote. 

The  numbers,  on  the  returning  officer's  poll, 
Hood  as  follows : 


For 
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For  the  fitting  members    -     -     61 
For  the  j)ctitioncrs       -     -     -     40 

Alajorily     -     -     21 

The  counfcl  for  the  jxrtitioncrs  objcclcd  to  47  of 
I  he  voters  for  the  fitting  members,  on  fcvcral  ci.. 
rent  grounds. 

I.  To  35,  as  voting  for  tenements  fplit  within 
the  meaning  of  the  flatutc  of  King  WiUiam  ( i ). 

II.  6,  As  claiming  their  right  from  frecholdi 
without  the  manor. 

III.  I,  His  property  being  lealchold,  and  part 
of  the  wade. 

IV.  2,  As  having  no  intercft  but  a  rent  rc- 
fervcd  on  a  term. 

V.  3,  As  not  having  frceliold^^ 

VI.  To  6  of  the  above  they  likcwifc  obje^fled 
the  receipt  of  a  charity  called  Smith's  charity. 

Vn.    And  to  fome,  in  ofKning  their  cafe,  bri-     [325] 
bery;  but  this  lad  objc(flion  they  thought  proper 
afterwards  to  wave. 

From  this  date  of  their  objections,  and  from 
tliofe  of  thccounfel  on  the  other  fide  to  the  votes 
of  the  petitioners,  which  will  be  mentioned  after- 
wards, it  will  appear,  that  the  caufc  divided  itfclf 
into  a  great  \aricly  of  feparatc  qucdions,  which, 
iiowever,  were  not  feparatcly  argued  and  decided, 
as  has  been  pradihrd  in  fome  of  the  foregoing  cafes. 
Each  quedion  was  accompanied  with  a  great  deal 

(I)  ;  &  8  Will.  III.  cap.  15.  S  7- 
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of  complicated  evidence,  both  parole  and  written,' 
which  would  have  required  a  very  clofe  attendance 
in  order  to  colle6t  and  digeft  it ;  and,  after  all,  the 
labour  would  have  been  as  fruitlefsj  as  difficult 
and  irkfome,  fince  the  nature  of  the  caufe  was  fuch 
as  rendered  it  impoflible  to  deduce  from  the  general 
determination  of  the  Committee,  their  opinion  on 
the  particular  points.  I  confefs,  therefore,  that  I 
was  neither  able  nor  very  defirous  to  obtain  a  com- 
plete hiftory  of  the  whole.  It  may  have  its  ufe, 
[326]  particularly  to  perfons  conne(5led  with  this  bo- 
rough, to  ftate  the  general  points  both  of  evidence 
and  argument,  as  I  was  able  to  gather  them,  from 
the  opening  of  the  counfel  on  each  fide,  and  from 
the  information  with  which  they  have  fince  fa^ 
voured  me. 

On  the  firft  head  of  objedion,  the  counfel  for, 
the-petitioners  contended^ 

1 .  That  all  freeholds  of  which  an  unity  of  tene- 
ment can  be  proved  till  1696,  when  the  ftatute 
of  King  William  pafiTed  (i),  but  which  have  fince 
been  divided,  are  to  be  confidered  as  fplit  within 
the  meaning  of  that  ftatute,  and  are  therefore  in- 
capable of  carrying  legal  votes. 

2.  Or,  that  they  are,  at  leaft,  prima  facie^  to  be 
prefumed  to  have  been  divided  for  election  pur- 
pofes,  and  the  votes  to  be  holden  to  be  void,  the 
onus  of  proving  the  contrary  falling  upon  the  voter. 

(i)  For  the  words  of  the  flatute,  <vide  fupra,  vol.  i.  p.  217. 
Cafe  of  Downton, 

Z-  Or, 
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3.  Or,  that,  from  the  time  that  thofc  divifions 
of  freeholds  can  be  proved  to  have  become  very 
general  in  any  place,  tiicy*  arc  to  be  confidered  as 
within  the  operation  of  the  ftatute. 

4.  Or,  prima  facie ^  to  be  j)rc  fumed  to  be  fo. 

5.  Or,  iaftly,  (if  even  that  were  thought  too 
broad  a  propofition)  that  all  votes  for  freeholds 
divided  about  the  time  of  an  election  are,  prima 
faciCy  to  be  taken  to  be  within  the  meaning  of  the 

flatute,  and  that  the  voter  mud  prove  the  divifion 
to  have  been  made  bond  fiihy  and  not  to  ferve  the 
purpofe  of  the  eledion. 

They  cited  the  cafes  of  Whitchurch,  and  of 
Weymouth  and  Mclcombe  Regis, 

In  the  former,  the  Houfc  came  to  the  following 
refolutlon,  wliich  is  the  lad  determination  with  re- 
gard to  the  right  of  eledlion  in  that  place. 

21  December,  1708.  Rcfolved,  "That  the 
'*  right  of  elcding  burgelTes  to  ferve  in  Parliament 
*'  for  the  borough  of  Whitchurch,  in  the  county 
**  of  Southampton,  is  in  the  freeholders  only  of 
**  lands,  or  tenements,  in  right  of  ihemfelves,  or 
"  their  wives,  not  fplit  Hnce  the  a«5\  of  thefeventh  [328] 
**  and  eightli  vears  of  the  raic^n  of  King  William 

In  the  cafe  cf  Weymouth  and  Mclcon^be  /?^^'V, 
evidence  having  been  given,  that,  from  the  lime  of 
the  clciflion  previous  to  that  which  was  then  con- 

(1)  jouro.  vol.  xvi.  p.  51.  col.  1. 

trovcrtcd. 
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troverted,  a  great  many  divifions  of  freeholds  had 
been  made,  the  Committee  came  to  a  refolution, 
3  June,  1 7 14, 

"  That  no  freeholders  of  the  borough  of  Wey- 
"  mouth  and   Melcombe  Regis,   in  the  county  of 

Dorfet,  made  fince  the  eled:ion  of  members  to 

ferve  in  Parhament   for   the   faid    borough  in 
"  April  1 7 1 1,  unlefs  claiming  by  devife  or  defcent, , 
**  had  any  right  of  voting  in  the  laft  election  of 
"  members  to   ferve  in   Parliament   for   the  laid 
"  borough  (i)." 

They  faid,  that,  on  the  foundation  of  this  refo- 
lution, the  Committee  decided  in  favour  of  the  pe- 
tioners,  which  decifion  having  been  adopted  by 
the  Houfe  (2),  proves,  by  neceffary  implication, 
[329]  that  the  Houfe  alfo  adopted  the  previous  refolu- 
tion. The  firil  of  thofe  cafes,  they  faid,  proved 
their  firfl  general  pofition,  and  the  other  the 
third. 

A  great  deal  of  evidence  was  produced  to  fliow, 

that  the  35  votes  objedled  to  upon  the  ground  of 

the  ftatute  of  King  William,  came  within  one  or 

other  of  their  pofitions  with  regard  to  the  operation 

of  that  flatute.  * 

•   The  fecond  head  of  objedVion,  which  went  to  6 

cf  the  votes  for  the  fitting  members,  depended  on 

evidence  of  the  bounds  of  the  manor,  and  whether 
< 

the  manor  is  or  is  not  co-extenfive  with  the 
borough. 

(1)  Journ.  vcl.  xvii.  p.  665.  col.   2, 

(2)  Journ.  fame  vol.  p.  667.  col.  2. 

The 
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The  counfel  for  the  petitioners  endeavoured  to 
prove  that  they  arc  not  co-cxtcnfive ;  and  they 
contended  that,  to  come  within  the  dcfcription  of 
the  rcfolution  of  1755,  the  freehold  mud  lie  in 
both,  the  word  "  and''  in  that  rcfolution,  being 
fopulativey  and  not  disjuntlive. 

Tlie  jd,  4th,  and  5th  heads  of  obje<flion  fcem 
to  have  been  clearly  fupported  by  the  words  of  the 
refolution  of  1755,10  that,  with  regard  to  the  votes 
impeached  under  thofe  heads,  the  queflion  mud 
have  been  merely  on  the  fadl  of  the  property  having  [330] 
been  fuch  as  the  courifci  for  the  petitioners  flafcd  it 
to  be. 

The  6th  head   of  objcjfllon  was    the   receipt  of 
Smithes  charity. 

Mr.  Bray,  (leward  of  that  charity,  gave  the  fol- 
lowing account  of  it. 

In  the  reign  of  Charles  the  Firft,  one  ILnry 
Smith,  of  Silver-flrcet,  London,  left  all  his  real  and 
perfonal  eftates  to  truftecs,  to  be  diftributed  trom 
time  to  time  to  a  great  many  ditl'erent  parilhes, 
])ariicularly  to  all  thole  in  Surrey  but  three,  lor  the 
fetting  of  the  poor  to  work,  for  the  binding  poor 
apprentices,  and  teaching  and  educating  poor 
children.  The  rents  of  this  donation  at  prefcnt 
amount  to  about  1600  pounds  a  year.  In  molV 
parillics  entitled  to  a  ihare  of  tliem,  that  ihare  is 
j)aitl  to  the  overfecrs  of  the  |X)or,  and  it  is  under- 
Hood  by  the  trullees  that  they  arc  to  dillributc  it 
to  fuch  poor  parilhioncrs  as  do  not  receive  the 
ordinary  parilh  relief.  The  overfecrs  nuke  a  re- 
turn 
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turn  to  the  truftees  of  the  perfons  who  have  received 
the  charity. 

*  Upon  this  evidence,  the  counfel  for  the  petU 
tioners  contended, 

That  this  charity  was  in  the  nature  of  alms,  or 
paiifh  relief,  being  fubftituted  inftead  thereof,  to 
thofe  who  are  objeds  of  parochial  afliftance,  and 
diftributed  by  the  fame  perfons.  That  this  dif- 
tinguiflied  it  from  other  chanties,  which,  in  diffe- 
rent cafes,  had  been  determined  not  to  difqualify, 
and  that  though  alms  are  not  mentioned  in  the  lafl: 
determination  of  the  right  of  eledion  of  Haflemere, 
they  muft  be  confidered  as  working  a  difqualifica- 
tion  by  the  common  law  of  Parliament.  That  al- 
though there  are  many  determinations  of  the  Houfe 
refpecling  particular  places,  where  the  difqualifi- 
cation  by  alms  is  fpecially  mentioned,  we  cannot 
from  thence  infer,  that,  with  regard  to  others, 
where  it  is  not  mentioned,  it  does  not  operate  j 
for,  if  this  were  fo,  it  would  certainly  have  been 
faid  in  fome  one  inflance,  in  dire(5l  terms,  that  per- 
fons receiving  alms  are  not  thereby  difqualified  ; 
but  that  no  fuch  inftance  is  to  be  found.  That 
the  Houfe,  in  the  determinations  where  alms  are 
[332]  rnentioned,  can  only  be  confidered  to  have  meant 
them  as  declaratory  of  the  general  law,  for  that, 
upon  an  examination  of  many  of  the  cafes  where 
fuch  determinations  have  been  made,  it  will  be 
found,  that  they  were  not  formed  on  any  evidence 
of  a  peculiar  uiage  in  the  place. 

^  The  witneifcs    fwore,  that   they  had    never 
^  heard 
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heard  that  the  receipt  of  Smith's  charity  wascon- 
fidercd  in  the  borough  as  a  diiquaiihcalion  ;  and, 
on  the  other  hand,  they  did  not  remember  any 
indanccs  of  pcrfons,  whom  they  knew  to  have  re- 
ceived it,  coming  to  poll. 

The  counfel  for  the  fittinr^  members  infiflcd,  on 
the  fi rfl  head, 

J'iiat  if  a  man,  at  this  day,  were  to  purchafc, 
bond  fide^  for  the  purpofc  of  habitation,  or  any 
other  lawful  ule,  a  part  of  a  larger  freehold  from 
wiiich  luch  part  had  never  before  been  divided,  it 
would  carry  a  good  vote  with  it,  in  this  borough. 
That,  if  the  counfel  for  the  petitioners  were  right, 
to  the  whole  extent  of  their  dodrine,  every  convey- 
ance of  fuch  fmaller  freehold,  which  had  never 
been  a  fcparate  cllate  before  1696,  would  be  void;  [333] 
for,  by  the  ftatutc,  the  conveyances  themfelves, 
which  arc  defcribed  in  it,  not  merely  the  votes,  arc 
declared  to  be  void  (i). 

That,  till  the  ilatutc  of  the  10th  of  Queen 
Anne,  cap.  23.  which  altered  the  law,  in  this  rc- 
fpcd,  with  regard  to  freeholds  in  counties,  the  fta- 
tutc  of  King  William  extended  to  them  ;  and  that, 
by  nccelfary  inference  from  the  doctrine  of  the 
counfel  for  the  petitioners,  all  conveyances  of 
fmaller  freeholds  can'cd  out  of  larger,  w  hether  in 
towns  or  boroughs  (where  the  right  of  voting  is  in 
freehoklcrs),  or  in  counties,  from   1695  to  171 1| 

(1)  See  the  words  of  the  HACute  cited /i/rj,  in  ihe  Cii«  of 
Downlon,  vol.  i.  p.  217, 

V^9L  II.  T  mud 
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mufl:  be  fuppofed  to  have  been  void.  That  the 
law  ft  111  continues  fo  with  regard  to  boroughs ;  fa 
that  by  the  ftatute  of  William,  every  proprietor  of 
fuch  larger  freehold  in  a  borough  would  ftill  be 
tied  up  from  felling  part  of  his  eftate  without  the 
whole. 

That  this  do(5lrine  drew  with  it  fuch  monftrous 
confequences,  that  it  could  not  be  ferioully  main- 

[534I  tained.  That  it  feemed  to  have  been  taken  up, 
upon  the  idea  that  this  was  a  burgage  tenure  bo- 
rough, where  burgages,  being  indivifible  as  to  the 
right  of  voting  annexed  to  them,  cannot  be  fpht 
into  more  votes  than  they  originally  bore. 

That  the  two  cafes  of  Whitchurch  and  Wey- 
mouth, and  the  proportions  founded  upon  them, 
militate  againft  each  others  for  that  the  latter 
proves  that  the  principle  of  the  former  is  not  to  be 
extended  to  all  boroughs  ;  That,  with  regard  to  the 
firft,  there  is  none  of  the  evidence,  on  which  the 
determination  was  made,  ftated  in  the  Journals  -, 
That,  as  to  the  fecond,  it  feems  from  the  whole 
account  of  it  in  the  Journals  (in  which  account, 
by  the  bye,  there  are  a  great  many  inaccuracies), 
that  the  refolution  of  the  Committee  was  formed 
upon  the  ground  of  occafionality  in  the  votes  which 
had  been  made  fmce  1 71 1 ;  That  it  only  fays,  that 
fuch  votes  were  bad,  at  the  election  then  under  the 
confideration  of  the  Committee,  not  that  every 
new  vote  that  (hould  ever  be  made  after  1 7 1 1 

VZIS]     ^<^^^^  t)e  fo.     That,  befides,  although  the  general 

determination  of  the  Committee,  as  to  the  perfons 
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entitled  to  fit,  wab  agreed  to  by  the  Houfe,  we  are 
not,  therefore,  to  confider  the  previous  rclblution 
as  a  refolution  of  the  Houfe ;  for  that,  when  the 
Houfe  adopts  any  fpecial  refolution  of  a  Com- 
mittee, it  is  always  fpeda//y  agreed  to,  which  was 
not  done  on  that  occafion. 

That  even  the  more  moderate  part,  of  what  the 
counfel  for  the  i)ctitioners  contended  for,  could 
not  be  admitted,  being  contrary  to  tiie  cflablifhed 
maxim,  that  fraud  is  not  to  be  prefumed.  That, 
ftt  tile  time  when  many  of  the  conveyances  in  the 
prefent  cafe  were  made,  triennial  Parliaments  were 
in  ufe  ;  io  that  mofh  conveyances  of  all  forts  muft, 
at  that  period,  have  been  made  near  the  time  of 
an  clcdlion. 

Tiiat  it  was  now  too  late  to  objec^t  to  freeholds 
which  had  been  voted  for  as  feparate  tenements  for 
30,  40,  50,  or  60  years,  (t^  This  was  proved  to 
be  the  cafe  of  many  of  thofe  which  had  been  ob- 
jcftcd  10).  'I'hat,  if  they  had  been  fraudulently 
conveyed,  the  time  to  objedl  to  them  was  when  [136I 
the  tranfadion  was  recent,  and  could  have  been 
enquired  into,  which  indeed  had  been  attempted 
in  I  75 1,  againll  many  of  them,  but  without  fuc- 
ccfs  ( I  ). 

That  the  number  of  inhabitants  in  Hallcmcrc 
had  cncreafed  greatly  within  this  century,  which 
atlbrded  a  fair  prelumption,  that  the  tenements 
liad  bee. I  divided,  for  the  fair  purpofe  of  habita- 

(I)  ^4trif 
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tlon.     (^  Tliey  gave  up  fome  of  their  votes  ob- 
jelled  to  on  this  firfl  head). 

On  the  lecond  head.  They  contended  that  the 
borough  and  manor  are  co-extenfive. 

OnQ  piece  of  evidence,  to  prove  this,  was.  That 
in  the  court-rolls,  as  long  as  there  was  a  court- 
baron  held  at  Haflemere,  the  title  v^^as  "  Bnrgiis  de 
*'  Hajlemere'" 

This,  they  faid,  fhewed  that  the  borough  and 
manor  are  the  fame  -,  for  that  a  court-baron  can 
only  belong  to  a  manor,  and  therefore  the  title 
"  Burgns"  could  not  have  been  ufed  in  the  court- 
[337]  ^^^'^  ^^  ^^^^  manor,  if  the  borough  had  been  fome- 
thing  different  from  the  manor. 

They  contended,  on  the  fixth  he^td  of  objection, 
that  Smith's  charity  is  not  alms ;  for  that  by  that 
word  the  Houfe  means  only  parifli  relief.  That  in 
the  cafe  of  Cirencefler  in  1690,.  the  Committee  of 
elediions  having  refolved  that  a  charity  called  bye- 
money,  exactly  analagous  to  that  in  queftion,  being 
diflributed  by  the  parifh  officers,  and  given  to  fuch 
as  do  not  receive  parifh  relief,  difqualified,  the 
Houfe  dijagreed  (i).  That  even  parifh  relief  is  not 
u  general  difqualification,  for  that  there  is  no  in- 
fiance  where  the  Houfe,  in  determining  the  right 
of  election  in  any  particular  place,  has  exprefsfy 
mentioned  any  ^^«^;W  difqualification,  or  faid,  for 
inftance,  infants,  women,  peers,  have  no  right  to- 
vote. 

(1)  Journ.  vol.  x.  p.  461.  col.  1,2, 

The 
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The  counfcl  for  the  fitting  members  tlicn  pro- 
ceeded to  tlieir  objedlions  to  the  voters  for  the  pe- 
titioners ;  which  were  as  follows : 

1.  *  To  fonie,  as  liaving  voted  for  tenements  fj)lit 
for  ele(flion  purpofes,  within  the  meaning  of  the 
ftatute  of  King  William. 

2.  To  others,  as  having  voted  under  fraudulent 
conveyances,  having  never  been  in  pofTcflion,  and 
not  having  any  benclicial  intercft.  in  their  fuppofcd 
cilatcs. 

^  Thefc  two  objcclions  went  to  about  24 
votes. 

3.  'I'o  I,  as  having  received  paridi  relief,  (if  the 
Committee  flioukl  think  that  a  diUiualification). 

4.  I'hcir  hid  objection  went  to  all  the  other 
votes  for  the  petitioners,  and  10  fome  of  thofe  ob- 
je6ted  to  under  the  firfl  head,  'i'he  fafls  on  which 
it  was  founded  were  thele  : 

The  late  Mr.  Webb,  Solicitor  to  the  Trcafur}*, 
by  his  lall  will,  bearing  date  the  6lh  of  Februar)-, 
1770,  deviled  his  efbites,  real  and  perfonal,  to  his 
vvifc,  and  her  heirs,  executors,  and  afllgn^,  but  fub- 
jcifl  to  the  payment  of  his  debts ;  which  were  con-  [339! 
liderable,  particularly  to  the  Crown.  He  ilicd 
foon  after. 

On  the  6th  and  ythof  Auguft,  1771,  by  inden- 
tures of  leafe  ami  releafc,  between  Mr.  Webb's 
widow  of  the  one  part,  Edward  Beaver  of  the 
other,  and  Dr.  Halifax  and  Richartl  Blykeof  the 
third  part,  atter  reciting;;  that  a  marria^a-  was  in- 
tended   between    Mr  .    Webb    an!    Mr.    Beaver, 

T  3  Mr>, 
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Airs.  Webb  conveyed  part  of  the  real  and  perfonal 
eftates,  to  which  iLe  was  entitled  under  the  will  of 
her  late  hufband,  to  Halifax  and  Blyke,  and  their 
heirs  and  alTigns,  in  truft,  to  pay  out  of  the  rents 
and  produce  of  the  real,  and  the  produce  of  the 
perfonal  eftate,  all  the  debts  of  the  teftator,  and 
alfo  fix  thouilind  pounds  to  her  intended  hufband, 
and,  from  and  after  the  payment  of  the  debts  and 
the  fix  thoufand  pounds,  upon  truft  to  convey  to 
fuch  ufcs,  as  flie  (notwithftanding  her  coverture) 
(hould  appoint,  by  a  deed  or  will,  and,  if  fhe  ihould 
die  without  making  fuch  appointment,  to  the  ufe 
of  her  heirs,  executors,  and  afligns.  The  marriage 
took  place. 
[340]  On  the  5th  and  6th  of  May,  1774,  Halifax  and 

Blyke,  in  confideration  oi  ten  lliillings,  bargained 
and  fold,  to  Beaver  and  his  afTigns,  all  the  mef-, 
fuages,  lands,  and  tenements,  lying  within  the  bo- 
rough and  manor  of  Haflemere,  for  life. 

Mr.  Beaver,  by  fubfequent  deeds,  but  previous 
to  the  election,  conveyed  to  the  different  voters 
objected  to,  freehold  tenements,  for  which  a  no- 
minal confideration  in  money  (fpecified  in  the  con? 
veyances)  was  paid. 

From  the  whole  of  the  circumftances  juft  ftated, 
the  counfel  for  the  fitting  members  argued, 

That  the  conveyances  by  Beaver  muft  be  confi- 
dcicd  as  colourable  and  fraudulent,  and  that  the 
Committee  muft  fet  afide  the  votes  given  in  con- 
fequence  of  them.  That  the  conveyance,  by  Hali- 
fax and  Blyke  to  Beaver,  was  contrary  to,  and  a 

breach 
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breach  of,  tlic  truft  to  them.  That  if  the  cflatc 
which  they  had  granted  was  good,  /'//  A/tr,  yet,  cer- 
tainly, Beaver  only  took  the  bare  legal  e(latc,  fub- 
jedl  to  the  •trufts,  of  which  he  had  notice  by  being 
a  party  to  the  firft  deed,  and  that  he  could  not, 
therefore,  convey  any  beneficial  intcrcft  to  the 
voters. 

The  counfcl  on  the  other  fide,  in  their  reply, 
faid,  on  this  head, 

Tiiat,  by  the  conveyance  of  May,  1774,  Beaver 
clearly  took  a  Z^^^/ eftate  of  freehold,  and  that  the 
voters,  in  like  manner,  by  his  conveyances  to  them, 
look  legal  eftates,  and  acquired  bond  fi Ac  freeholds 
in  their  tcnemento ;  and,  therefore,  that  the  right 
of  voting,  annexed  to  thofc  freehold  tenements, 
vtftcd  in  them. — That  the  Committee  had  no  ju- 
rifdidlion  fimilar  to  that  of  a  court  of  equity,  to 
invcfligate  the  trufls  to  which  the  eftates  of  the 
freeholders  might  be  fubjedl. 

On  Wednefday,  the  12th  of  April,  the  Chair- 
man of  the  Committee  acquainted  the  Houfe,  that 
the  Committee  had  received  an  application  from 
the  petitioners,  and  fitting  members,  to  delire  thai 
the  Committee  would  move  the  Houfe,  for  leave 
to  adjourn  during  the  recefs  at  El;ifter,  as  fuch  an 
adjournment  would  be  of  great  convenience  to  the  [34^] 
parties,  in  the  further  hearing  of  the  merits  of  the 
/caufe,  and  that  the  Committee  were  delirous  of 
ailjourning  for  fome  days  during  the  recefs,  and 
had,  therefore,  dirc»ftcd  him  to  move  the  Houfe, 
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that  the  faid  Committee  might  have  leave  to  ad- 
journ till  Friday,  the  28th  of  April. 

On  this,  the  Houfe  was  moved  that  the  adl  of 
the  I oth  of  George  the  Third,  cap.  16,  fliould  be 
read,  which  being  accordingly  done,  it  was  order- 
ed, "  That  the  faid  Committee  have  leave  to  ad- 
"  journ  till  the  28th  of  April  (i)." 

On  Tuefday,  the  9th  of  May,  the  Committee, 
by  their  Chairman,  informed  the  Houfe,  that  they 
had  determined. 

That  the  two  fitting  members  were  duly  eleded 

(1)  Votes,  p.  543,543.  C2)  Ibid.  p.  653. 
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(j^  The  day  appointed  for  choofing  this  Committee  was 
Tuefday,  the  4th  ofApril(i);  but  the  Houfe  not  being 
complete,  according  to  the  provifions  of  the  ftatute  (2),  they 
were  obliged  to  adjourn  to  the  day  following  (3),  although 
very  important  L  ufmefs  was  to  have  come  on,  after  the  ballot. 

On  Wednefday,  the  5th  of  April,  the  Committee  was 
chofen,  and  confided  of  the  following  Gentlemen : 

Frederick  Montagu,  Efq.  Chairman 
Sir  George  Savillc,  Bart.  -  -  - 
Hon.  John  Vaughan,    -     -     -     - 


Charles  Goring,  Efq.  -  -  -.  -  - 
Lord  John  Cavendifh,  -  -  -  - 
Thomas  Hal  fey,  Efq.  -  -  -  - 
William  Chafin  Grove,  Efq.  -  - 
Richard  Benyon,  Efq.  -  -  -  - 
Hon.  Boctn  Grey,  -  -  -  - 
James  Grenville,jun.  Efq.  -  -  )^  \ 
Thomas  George  Skipvvith,  Efq.  - 
Richard  Wilbraham  Bootle,  Efq. 
Edward  Bacon,  Efq.     -     -     -     « 

Nominees. 

Of  the  Petitioner  : 
Wjlliam  Adam,  Efq.     -     -     -     - 

Of  the  Sitting  Member : 
Lord  Adam  Gordon,    -     -     -     -   . 

Petitioner: 
James  Francis  Erfkine,  Efq. 

Sitting  Member  : 
Ralph  Abercromby,  jun.  Efq. 
Counsel 
For  the  Petitioner  : 
Mr.  Maddox,  Mr.  Crofbic. 

For  the  Sitting  Member  : 
Mr.  Rae,  Mr.  Macdonald. 

(i)  Votes,  27  March,  p.  4.38. 

(2)  Vide  juprut  Introd.  itbX,  3.  No.  11.  p.  49.  50. 

(3)  Voles,    4  April,  p.  485. 


HIgham  Ferrers. 

Yorkfhire. 

Berwick. 

Shoreham. 

York. 

Hertfordfhire, 

Weymouth,  &c. 


Peterborough. 

Leicefter. 

Buckingham, 

Warvvickftiire. 

Chefter. 

Norwich. 


Gatton. 


Kincardinefhirea 
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ON  Thurfday,  the  6th  of  April,  the  Commiitcc 
being  met,  the  petition  was  read,  ictting 
foitli  ;  That  the  fitting  member  was  ahfolutily  dlf- 
qualijicd  and  incligibU  ;  That  the  petitioner  had  a 
majority  ot  legal  votes  ;  And,  that  the  return  of  the 
fitting  member  was  brouglu  about  by  various 
illegal  and  unwarrantable  aCts  and  proceedings  (i), 
'I'he  counfel  for  the  petitioner  infiflcd, 
That,  as  the  qualification  of  the  Htting  member 
was  exprefsly  objeded  to  in  the  |K*tition,  he  ought 
to  have  given  in  a  particular  of  his  crtate  to  the 
clerk  of  the  Uoufe,  within  15  days  after  the  jKti- 
tion  was  read,  according  to  the  following  (landing  [346] 
order : 

22  November,  1717.     "  The  perfon  whofe  qua- 
"  lification  is  cxprcfsly  objeded  to  in  any  petition 

(1)  \otc!.  7D.C.  1774.  p.  42. 

*•  relating 
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"  relating  to  his  eledion,  (lialL  within  fifteen  days 
"  after  the  petition  read,  give  to  the  clerk  of  the 
"  Houfc  of  Cornmons  a  paper,  figned  by  himfelf, 
"  containing  a  rental,  or  particular,  of  the  lands, 
"  tenements,  and  hereditaments,  whereby  he  makes 
"  out  his  qualification  ;  of  which  any  perfon  conr 
"  cerncd  may  have  a  copy  (i)." 

That  there  is  another  {landing  order  (the  4th)  of 
the  fame  date,  in  the  following  words : 

"  If  any  fitting  member  ihall  think  fit  to  queftion 
"  the  qualification  of  a  petitioner,  he  fliall,  within 

fifteen  days  after  the  petition  read,  leave  notice 

thereof  in  writing,  with  the  clerk  of  the  Houfe 
^^  of  Commons,  and  the  petitioner  ihall,  in  fuch 
"  cafe,  widiin  fifteen  days  after  fuch  notice,  leave 
"  with  the  faid  clerk  of  the  Houfe  the  like  account, 
^347]  "  being  in  writing,  of  his  qualification,  as  is  re- 
"  quired  from  a  fitting  member  (2)." 

That  in  the  cafe  of  Minehead,  27  Feb.  1728, 
one  of  the  petitioners  having  neglected  to  comply 
with  this  laft  mentioned  order,  the  Houfe  ordered 
the  Committee  of  eledions  not  to  proceed  upon 
that  part  of  the  petition  which  concerned  him  (3) 
(A).  That,  as  the  one  ftanding  order  is  equally 
binding  with  the  other,  they  were  perhaps  entitled 
to  infift,  by  analogy  to  that  cafe,  that  the  fitting 
member  in  the  prefent  inflance  was  to  be  prefimed 
to  be  difqualified.     But  they  faid  they  waved  any 

(i)  Journ.vol.xviii.p. 629.  (3)  Journ,  vol.  xxi.  p.  66^ 
col.  I.  col.  2, 

(2;  Ibid, 

advantage 
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advantage  of  tliat  fort,  and  only  dcfired  that  the 
particular  ot*  the  cftatc  by  which  he  claimed  his 
qualification,  fl)ould  now  be  produced  to  the 
Committee. 

The  counfel  for  the  fitting  member  anfwcrcJ, 
that,  in  the  firft  j)lace,  the  general  words  in  the 
petition**  abfolutely  difqualijicd  and  ineligibW*  vfQXC 
not  fufFiciently  explicit  to  (how  that  the  objc(5lion 
intended  to  be  made,  was  to  the  fitting  member's 
cflate,  which,  however,  was  the  only  fort  of  quali-  [-48] 
fication  meant  by  the  (landing  order;  that,  for 
aught  the  fitting  member  could  learn  from  the  pe- 
tition, the  difqualification  meant  might  bcfomc- 
thing  elfe,  as  the  holding  a  difabling  oflicc,  &c. 
tiiat  the  agent  for  the  fitting  member  having  fened 
a  written  notice  on  the  jx-titioner's  agent,  on  the 
22d  of  March,  to  know  the  particular  grounds  on 
which  the  petitioncrintcndcd  to  proceed,  no  anfwcr 
in  writing  had  been  obtained.  (*^  This  was 
proved.) 

And,  in  the  fecond  place,  they  contended  that 
qualifications  for  Scotland  were  not  within  the 
meaning  of  the  (landing  order  of  171 7,  as  was 
evident  from  comparing  all  the  tour  rcfolutions  of 
that  date  together,  which  by  a  fifth,  extending  to 
them  all,  arc  made  (landing  orden.  lliat  from 
this  circumdancc  it  was  plain,  that  they  were  all 
meant  to  apply  to  the  fame  fubjed.  That  the  firft 
clearly  only  extended  to  Kngland,  becaufc  it  refers 
to  the  qualification-oath  taken  at  the  cle^flion  for 
Englilh  members  of  Parliament  under  the  ilatute 

of 
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of  the  9th  of  Queen  Anne(i).     It  is  in  the  fol- 
lowing words : 

llelblved,  "  That,  notwitbflandlng  the  oath 
^'  taken  by  any  candidate,  at,  or  after,  any  ele6tion, 
"  his  difqualification  may  afterwards  be  examined 
"  into." 

That  confequently,  the  other  three,  in  Hke  man* 
ner,  only  refpecled  England. 

As  to  the  requifition  now  made,  of  producing 
the  particular  of  the  fitting  member's  eftate  to  the 
Committee,  they  faid,  that,  in  order  to  anfwer  it,  it 
would  be  neceflary  to  flate  the  origin  and  nature 
of  qualifications  in  Scotland. 

Before  the  reign  of  James  the  Firfl  of  Scotland, 
all  freeholders,  who  held  of  the  King  in  chief,  were 
entitled  to  fit  in  Parliament,  or  rather,  to  fpeak 
according  to  the  ideas  of  thofe  times,  they  were 
hound  to  attendance  there. 

By  a  flatute  of  the  7th  Parliament  of  that 
Prince  (2),  anno  1427,  the  lefler  barons  and  free 
r^ro")  tenants  were  permitted  to  fend  two  or  more  com- 
miflioners  from  each  fliire,  to  reprefent  them. 
Kinrofs  and  Clackmannan,  being  very  fmall  fhires, 
were  only  to  fend  one  each.  When  a  commiflioner 
was  not  eledted,  it  continued  to  be  the  duty  of  the. 
JefTer  barons  and  free  tenants  to  attend  in  perfon. 

Still  no  qualification^  farther  than  being  a  free- 
holder,  (that  is,  holding  of  the  King  or  Prince  of 
Scotland,  for  fuch  only  are  called  fo,)  was  requifite 
cither  in  the  electors  oreleded. 

(i)  Cap.  5.  (2)  Cap.  loi. 

In 
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In  1587,  in  the  nth  Parliament  of  James  the 
Sixth  (1),  it  was  enaclcd,  that  none  (lioultl  have 
voice  in  the  clcdion  of  commiflTioncrs,  but  pcrfons 
having  forty  (liillings  a  year  in  land,  and  being  rc- 
lidcnt  within  the  (hire.  13ut  nothing  was  yet  cx- 
j)rcfsly  prefcribed  as  a  qualification  necelfar)'  for 
'he  clccl'jd,  except  refidence. 

In  1 66 1,  a  new  ftatute  palFed  on  this  fubjeft 
2),  by  which  it  was  provided,  that  befides  all 
heritors  holding  a  forty  fliillings  land  /;/  capite^  aJi 
heritors,  life-renters,  and  wadfetters,  holding  of  [351] 
the  King,  and  whofe  yearly  rent  amounted  to  ten 
chalders  of  vidlual,  or  1000  pounds  (Scots),  all 
tee-duties  deducted,  fhould  be  capable  of  voting, 
and  of  being  chofen. 

Twenty  years  afterwards,  the  qualification, 
which  is  required  by  law  at  this  day,  was  efla- 
blilhcd  (3),  viz.  That  all  |)erfons  entitled  to  vote 
Ihould  be  publicly  intctt  in  lands,  or  the  fu[)c- 
riority  of  lands  (B),  holding  of  the  King  or  Prince, 
of  forty  n)illings  old  extent  (C),  or,  where  the  faid 
extent  appears  not,  in  lands  liable  for  li\e  public 
,  fuj^plies  for  400 1.  of  valued  rent  dillint^t  from 
duties  (D).  Refidence  was  made  no  longer  nc- 
cclfary. 

(•t^  There  is  no  cxpreib  proviiion  in  lius  lall 
Aatutc  with  regard  to  the  elcdcd.      But  it  follows 

(i)Cip.  114.  p. 629.  co!.  I.        (j)  Ah.  1681.  3a  Pirl.  of 
(1)    itl   Pirl.   of  Car.    II.     Car.  II.  cap.  2. 


cap.  35, 


by 
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by  neceflary  inference  from  the  tenor  oiF  it,  that 
they  were  to  have  the  fame  quaHfication  with  the 
electors.  By  the  flatute  of  the  i6th  of  George  IL 
cap.  II.  §  lo.  perfons  chofen  when  abfent  mufl 
fwear  to  their  having  fuch  qualification,  before 
they  take  their  feat. 
[352]  It  was  enafted,  that,  on  a  certain  day  (therein 
fpecified),  all  thofe  in  every  county j  qualified  as 
above,  ihould  meet  at  the  head  borough  of  their 
county,  and  make  up  a  roll  containing  their  namesj 
and  the  extent  or  valuation  of  their  eflates;  and 
that  every  year  afterwards  they  fhould  meet,  at 
the  Michaelmas  head-court,  in  order  to  revife  the 
roll,  and  make  fuch  alterations  in  it,  as  were  ne- 
celiary,  from  the  changes  of  circumftances  which 
might  have  occurred  fince  their  laft  meeting  (i). 

The  fame  alterations  were  to  be  made,  if  necef- 
fary,  at  the  meeting  for  choofing  a  commiflioner  to 
Parliament  ^  and  if  any  objections  were  taken  to 
any  one's  being  on  the  roll,  or  being  excluded 
from  it^  either  at  the  Michaelmas,  or  eledion- 
meeting,  and  were  not  removed  to  the  fatisfa6tion 
of  the  objedtors,  they  were  to  be  ftated  in  an  in- 
flrument,  for  the  purpofe  of  laying  them  before 
the  Parliament ;  or,  if  no  Parliament  was  fitting,  a 
particular  diet  was  to  be  appointed,  by  the  meet- 


[353] 


ing,  for  the  court  of  feffion  to  determine  fumma* 
rily  upon  the  matter  (2). 

(i)  3  Pari.  Gar,  II.  cap,  21.  (2)  tbiJ, 

thus 
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Tlius  the  law  flood  with  regard  to  the  manner 
of  queftioning  the  qualification  of  freeholders,  till 
the  1 6th  year  of  the  late  King,  when  a  ftatutc 
paflld,  containing  a  great  many  new  regulations, 
concerning  cIe6tions^  both  ibr  the  counties  and 
boroughs  of  Scotland. 

One  of  the  provifions  of  that  flatute  was  as 
follows  ; 

"  If  any  perfon  fhall  be  inrolled,  whofe  title 
**  fliall  be  thought  liable  to  objection,  it  Ihall  and 
"  may  be  lawful  for  any  freeholder  (landing  upon 
"  the  roll  (whether  iuch  freeholder  was  prelent  at 
"  the  meeting,  or  not),  who  apprehends  that  fuch 
"  perfon  had  not  a  right  to  be  inrolled,*  to  apply 
•*  by  complaint  to  the  court  of  ieflion,  fo  as  fuch 
"  application  be  made  within  four  kalcndar  months 
**  after  fuch  inrolment ;  and  the  faid  court,  after 
**  fervice  of  fuch  complaint,  on  thirty  days  notice, 
"  [now  reduced  to  15  days,  by  14  Geo.  HI.  c.8i*  [354] 
**  §.  I.]  upon  the  perfon  faid  to  be  wrongfully  ad- 
**  mitted  to  the  roll,  fliall,  [in  a  fummar)'  way, 
**  proceed  to]  hear  and  determine  [on  fuch  com- 
"  plaint]  and  if  no  fuch  complaint  fliall  be  cxhi- 
"  bited  within  the  time  aforcliiid,  the  freeholder 
"  inrolled  fliall  (land  and  continue  upon  the  roll 
**  until  an  alteration  of  his  circumftanccs  be  al- 
"  lowed  by  the  freeholders  at  a  lublcquent   Mi- 

[*  .^nJ  by  ncceflTiry  Impli-     a  pcrfun  has  not  a  right  /«  k» 
eatlon  hcki  compctenr,  it  is  to     contiMntd  §m  tht  r4lJ.] 
objciX,  under  this  claufc*  ikat 

Vol.  U.  U  ''  chaclmu 
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chad  mas  meeting,  or  meeting  for  eleftion,  as  a 

fufficient  caufe  for  ftriking,  or  leaving  him  out 

oftheroll(i)." 

The  following  fads  were  proved,  or  admitted. 

Mr.  Abercromby  has  flood  on  the  freeholders* 
roll  of  Clackmannanlhire,  ever  fince  the  Michael- 
mas head-court  in  1759.     At  the  meeting  for  the 
laft  eledion,  the  petitioner  objected  to  him,  on  the 
ground  of  an  alteration  of  circumftances  -,  but  the 
obje^lionwas  then  over-ruled.     Four  months  had 
elapfed  fmce  that  time  before  this  Committee  was 
chofen,  and  no  complaint  had  been  made  to  the 
court  of  feflion. 
[3551        The  counfel  for  the  fitting  member  argued.  That 
now  all  the  qualification  neceffary  to  be  produced 
by  him  was  his  name  on  the  roll ;  That  either  the 
Houfe  of  Commons,  fmce  the  i6th  of  George  the 
Second,  had  no  jurifdidtion  with  regard  to  the  right 
of  freeholders  to  fland  on  the  roll,   becaufe  the 
complaint  allowed  by  the  flatute  is  only  directed 
to  be  made  to  the  court  of  fefTion,  or  that,  at  leaft, 
they  are  bound  by  the  limitation  in  the  flatute  ; 
and  as  no  complaint  had  been  lodged,  within  four 
months  after  the  meeting  for  eledlion,  it  was  no 
longer  competent  to  any  jurifdi6tion  whatever,  to 
entertain  any  enquiry  on  the  fubjedl.     That  the 
limitation  was  ellablifhed  to  quiet  men  in  the  pof- 
feflion  of  their  rights,  and  to  put  a  flop  to  the  per- 
petual difputes,  which  eledtions  formerly  ufed  to 

(i)  16  Geo.  IT.  cap.  11.  §.4. 

occafion 
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occafion  in  Scotland.     That  this  end  could  not  be 
anl  vvercd,  if  it  were  confidcred  as  not  extending  to 
the  Houfc  of  Commons.     That,  by  the  fame  (la- 
tute(i),  all  complaints  of  the  cleftion  of  annual 
magiftrates  in  Scotland  arc  limited  to  two  months;*    [356] 
and  that  although  there  is  no  exprejs  limitation  as 
to  common  law  a(flions  of  redudlion  in  fuch  cafes, 
yet  the  Houfe  of  Lords  in  a  very  late  inflancc,  had 
determined  that  the  limitation  did  extend  to  them, 
upon  the  ground  that  the  meaning  of  the  legifla- 
fure  was  to  draw  a  line,  beyond  which  litigation 
fhould  not  be  carried,  in  any  mode  or  form  (2'. 
Tiiat  the  Houfe  of  Commons  has  recognized   the 
neceffity  of  fuch  limitations  by  adhering  lb  ftridly 
to  thofc  which  it  has  eftablilhcd  itfelf,  that  at  the 
beginning  of  this  fclTion  a  petition  complaining  of 
an   undue   ele(5lion  having  been  delivered  to  the 
clerk  of  the  Houfe,  on  the  evening  of  the  laft  day 
of  the  fortnigiU  allowed  for  that  purpofe,  but  after 
the  Houfe  was  up,  they  would   not  allow  it  to  be 

(l)   §    14.  Cife    of   Ram/ay     r.    Martim^ 

[♦  The  rcalbn  given  for  the  Dom,     Proc.     7    Feb.    1766, 

limit.ition    being    two   months  there  cited) ;   whereas  an  elcc- 

astoboroughs,  a:id  fonr  months  tion  meeting  for  a  county  may 

in  the  cafe  of  counties,  is,  that  happen  during  the  fummer  va- 

the  annual  eledioni  of  borough  cation,  when  there  may  be  an 

inagiUrato   take    place    about  interval    of     more    than     tv\o 

Michaelmas,  and  that  the  Court  months  before  the  iiiliu^  of  ibc 

of  Scflion  is  almo(\  always  fitting  Court.  ] 

within  two  months  of  that  time,         (2)      Cafe    of    Ttmng    and 

(though  it  is  not  univerfally  To,  others    againft     J»hmj(Nt     and 

Vide  tf'gfjty  p.   326,  and  the  others. 

u  2  prefentcd 
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prefcntcd  the  next  day;  although  there  were  very 
particular  circumftances  attending  the  cafe,  which, 
if  it  had  ever  been  proper  to  break  through  *  the 
rule,  would  have  juflified  it  on  that  occalion  (i). 

On  the  part  of  the  petitioner,  it  '^was  con- 
tended. 

That  the  jurifdi(5lion  of  the  Houfe  of  Commons 
could  not  be  taken  away  by  the  A6t  of  George  the 
Second,  it  being  an  eftabliflied  maxim  of  law,  that 
a  new  jurifdi6i:ion  given  to  any  court  cannot,  by 
implication,  take  away  the  jurifdidiion,  which  a 
fuperior  court  pofTelTed  before  in  the  fame  cafes; 
That  the  petition  to  the  Houfe  of  Commons  had 
been  prefented  within  the  time  limited  by  the  fta- 
tute,  if  that  limitation  fhould  be  thought  to  ex- 
tend to  their  concurrent  jurifdidion  j  And  that, 
if  the  petition  was  prefented  in  time,  it  furely 
could  not  be  necelTary,  that  a  complaint  (hould 
alfo  be  lodged  with  the  court  of  feflion,  in  order  to 
enable  the  Committee  to  proceed  in  the  caufe. 

That,  on  the  contrary,  it  feemed  more  confiflent 
with  the  privileges  of  the  Houfe,  to  apply  direcSlly 
[35^]  to  them,  when  fitting,  and  more  agreeable  to  the 
fpirit  of  the  ad  of  168 1;  for  that,  according  to 
that  ad,  no  complaint  could  be  made  to  the  court 
of  feffion  except  in  the  recefs  of  Parliament. 

The  Committee,  after  deliberation  among  them- 
felves,  informed  the  counfel,  that  they  were  of 
opinion, 

(1)  Vide/uprat  vol,  L  Introduvt.    Note  (O)  p.  84,  85. 

That 
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That  they  were  bound  by  the  ftatutc  of  tlie  i6th 
of  George  the  Second  ;  that  the  inrohncnt  of  the 
fitting  member,  under  all  the  circumftances  of  the 
cafe,  was  a  fufiicicnt  anfwcr  to  the  petitioner's  de- 
mand of  his  qualification  ;  and  tliat  no  other  evi- 
dence (hould  be  called  on  the  head  of  his  qualifica- 
tion (E.) 

The  Committee  having  decided  this  point,  the 
petitioner  informed  them,  tliat  he  would  not  give 
them  any  farther  trouble ;  and,  on  Friday,  tlie  7th 
of  April,  the  Committee,  by  their  Chairman,  in- 
formed the  Houle,  that  they  had  determined, 

That  the  fitting  member  was  duly  eleded  (i). 

(1)  Votes,  p.  504. 


^3 
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Note       pAGE  347.  (A.)     Before  the  {landing  orders  of  1717, 
(A.)  there  was  a  refolution  of  the  Houfe  of  23  March,  I7l$> 

nearly  to  the  fame  purpofe  with  the  fourth  of  thofe  orders  5 
and  in  the  cafe  of  Honiton,  3  May,  17 15,  the  petitioner 
not  having  given  in  his  qualification  after  a  requifition  of 
the  fitting  member,  the  Committee  of  eleflions  was  dif- 
charged  from  proceeding  on  his  petition.  Journ.  vol.  xviii. 
p.  71.  col.  ij  2. 

P.  351.  (B).  A  fuperior'ity  is  the  bare  feignory  of  land, 
independent  of  the  ufufrudtuary  intereft,  or  beneficial  pro- 
perty in  that  land.  A  fuperior,  who  has  not  the  beneficial 
property,  is  the  mefne  lord,  between  the  King  and  the  terre- 
tenant,  or  adlual  proprietor.  The  rent-fervice,  or  quit- 
rent,  accruing  to  the  fuperior,  is  a  mere  trifle,  and  is,  I 
believe,  feldom  required  of  the  landholder.  As  a  fupe- 
riority  of  a  forty-fhilling  land,  or  of  land  of  four  hundred 
pounds  valued  rent,  without  any  fubftantial  property  jn  fuch 
land,  entitles  a  man  to  vote,  a  perfon  who  has  a  large  eftate, 
[3^0]  by  tiividing  it  into  fuperiorities  of  that  fort,  and  granting 
them  for  life  among  his  friends,  may  make  as  many  votes  as 
I  the 
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the  number  of  forty-fliilling  lands,  or  the  amount  of  the  va-  Note 
lucd  rent  of  the  whole,  will  bear;  and  this  practice  has  be-  ^°' 
come  fo  common  in  Scotland,  that,  in  moft  counties,  two 
or  tlirce  proprietors  (gcncrvlly  Peers),  ire,  in  cfFe6^,  the 
clc(ftors  of  the  reprefcntativc  in  the  Houfe  of  Commons.  A 
plan  for  altering  this  part  of  the  law  of  Scotland  is  now  in 
agitation.* 

P.  351.  (C.)  The  old  extent  it  a  valuation  of  the  lands  Note 
in  Scotland,  fuppofed  to  have  been  made  in  the  reign  of  (C) 
Alexander  the  Third,  in  order  to  afcertain  the  proportion 
the  different  proprietors  were  to  pay,  of  a  fubfidy  raifed  for 
his  daughter's  portion,  on  her  marriage  with  the  King  of 
Norway.  When  a  man  can  (hew  that  his  lands  were  com- 
puted at  forty  Oiiliings  in  this  old  valuation,  he  is  entitled  to 
be  put  on  the  roll,  whether  they  amount  to  four  hundred 
pounds  valued  rent,  or  not.  But  as,  by  the  Aatute  of  the 
1 6th  of  Cieorge  the  SccornJ,  cap.  1 1.  ^  8.  no  other  evidence 
of  old  extent  can  be  admitted,  but  a  retour  of  the  land  prior 
to  the  1 6th  of  September,  1681,  the  molt  general  and  ealieit 
method  of  making  out  a  qualification  is  by  what  is  called 
the  valued  rent.— A  retour  is  a  vcrdi£t  of  a  fort  of  jury, 
who  are  appointed  to  enquire  into  an  heir's  title  to  fuccecd 
to  the  edatc  of  his  ancellor. 

Ibid.  (D.)  The  valued  rent  is  a  valuation  of  the  lands  Note 
in  the  different  counties  in  Scotland,  made  in  the  time  of  ^  '^ 
the  Commonwealth,  and  adopted  after  tlic  Rcfloration.    Sec 

[•A  law  for  that  purpofe  wit  opinion,  in  two  ctfet,  of  which  a 

aiicrwardi    introduced    into     the  ray  clear  account  it  given  in   a 

Jluulc  of  Cummoni,  but  not  pro.  Lud.  p.  371,  bara  Tvy  Marly  put 

cccded  in.    The  weight,  buwcvcr,  an  end  to  incr«  fiflitiout  fupeiU 

of  Loid  Thurlow't  authority,  and  oriiiea  in  Scollaud.J 
hu  arguments   in   delivering  hit 

u  4  the 
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Note      the  nature  of  this,  and  of  the  old  extent,  explained  at  large 

(^•)       in  Mr.  Wight's  book  on  the  law  of  Scotch  eledions,  from 

page  149  to  page  193.     By  the  i6th  of  George  the  Second, 

cap.  II.   §  19.   two  hundred  pounds  of  valued  rent  is  a  fuf- 

ficient  qualification  in  the  (hire  of  Sutherland. 

Note  P'  35^.   (E,)     Thecounfel  for  the  refpedlive  parties  in 

(E.)  this  caufe  feemed  fo  little  aware  of  the  ground  which  their 
opponents  meant  to  take,  and  this  produced  fuch  a  want  of 
precifion  in  the  arguments,  that  it  is  not  furprifing  that  the 
opinion  of  the  Committee,  confidered  as  a  legal  decifion, 
fhould  not  have  given  entire  fatisfa6lion  even  to  many  per- 
fons  unconnecSled  with  the  parties,  which  certainly  was  the 
cafe.  When  the  Committee  firft  withdrew  (for  they  fat  in 
the  court  of  Chancery,  and  retired  to  deliberate  into  the 
inner  chamber  belonging  to  that  court),  the  counfel  for  the 
petitioner  thought  they  were  only  gone  to  decide,  whether 
the  fitting  member  fhould  be  obliged  to  produce  the  parti- 
cular of  his  qualification,  or  they  fliould  be  put  to  (hew  that 
the  circumftances  of  his  eftate  had  undergone  an  alteration 
fince  his  firft  inrolment.  Finding  that  the  Committee  had 
refolved,  that  no  evidence  on  that  fubjedl  fliould  be  gone 
into,  they  confidered  this  as  a  furprize  upon  them ;  and  a 
fort  of  converfation  enfued,  about  the  efi^e6t  of  the  limitation 
in  the  ftatute,  which  they  had  fcarcely  fpoken  to  before. 
[362]  On  this,  the  Committee  withdrew  again ;  but  on  their  re- 
turn, declared  that  they  adhered  to  their  former  opinion. 

When,  in  that  opinion,  they  faid,  that  they  thought 
themfelves  bound  by  the  ftatute  of  George  the  Second,  they 
could  not  mean,  that  fince  that  ftatute,  the  Houfe  of  Com- 
mons can  in  no  cafe  enquire  into  a  perfon's  right  to  be  on 
the  freeholder's  roll.  The  principle  cannot  be  controverted, 
that  an  affirmative  ftatute,  giving  a  jurifdi6Hon  in  certain 
cafes  to  a  court  which  had  it  not  before,  does  not  take  away 
the  old  jurildidion  of  another  court  in  thofe  cafes. 

Neither 
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Neither  could  the  Committee  mean,  that  they  were  (o  Note 
bound  by  the  ftatute,  that  they  could  not  entertain  a  com-  y^  '^ 
plaint  of  a  pcrfon's  being  on  the  roll,  unlcf*  fuch  complaint 
were  made  to  the  Houfc  (by  petition)  within  four  monihi. 
'^That  propofition  did  not  apply  to  the  cafe  before  them,  as 
the  petition  had  been  prcfcntcd  within  lefs  ihaii  two  months 
of  the  meeting  for  the  elcdion. 

The  Committee  therefore  meant,  that  they  could  not  en- 
quire into  the  right  of  a  pcrfon  to  be  on  the  roll,  although  a 
complaint  were  made  to  the  Houfc  within  the  four  month?,  fj^S] 
unlcfs  a  complaint  were  alfo  made  to  the  court  of  fefTion 
within  that  time.  But  furcly,  as  the  jurifdiction  of  the 
Houfc  is  concurrent  with,  not  appellant  from,  that  of  the 
court  of  feflion,  there  can  be  no  neccfTary  dependency  or 
connection  between  a  complaint  to  the  one,  and  to  the  other. 
Obfervc  the  confcquence  of  fuch  a  doctrine.  Wc  will  fup- 
pofc  the  Parliament  to  meet  for  the  difpatch  of  bufuicfs  (when 
the  common  order  for  prefcnting  petitions  within  a  fortnight, 
is  always  made)  a  month  after  the  election.  If  the  day  for 
hearing  a  petition,  the  ground  of  which  is  a  complaint  of  a 
pcrfon's  ftanding  impro|x;rly  on  the  freeholder's  roll,  happen 
to  be  fixed  at  any  time  within  four  months  of  the  election 
(fuppofe  within  fix  weeks),  you  will,  in  fuch  cafe,  be  pre- 
cluded from  proceeding  on  your  petition,  unlcfs  ypu  make 
your  complaint  to  the  court  of  feflion  in  lefs  than  fix  weeks, 
although  the  llatute  pofiiively  gives  you  four  months  time 
for  tliat  purpofe. 

X^  The  fourth  fe<£tion  of  the  ftatutc  of  George  the  Se- 
cond, on  which  this  caufc  was  decided,  is  very  inaccurately 
penned  ( 1 ). 

I.  It  makes  no  diretft  provifion  for  a  cafe  like  the  prcfent, 
where  the  objciition  has  been  fitjl  maAe  at   tht  muting    •/ 
frtehoUtriy  and  ovtr-ruUd  by  thun^  with    regard  to  an  ap- 
plication to  the  court  of  fcOioni  and  accordingly  it  has  been 

(1)  VtJtj'uIra,  p.  353.  354. 

made 
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Note      made  a  qucftion,  whether  a  complaint  to  the  court  of  feflion 

^^"■^        be  competent  *  in  fuch  cafe.     But  it  has  been  determined 

that  it  is,  1 1  Feb.  1768  j  Sir  John  Gordon  againfl:  William 

Pultciiey,  Kfq.    and  in   the   cafe   of  Sir   George    Suttie. 

Wight,  p.  122. 

2.  There  are  no  exprefs  words  giving  leave  to  complain 
at  all  to  the  court  of  fejfion  (after  a  man  has  once  been  ad- 
mitted on  the  roll,  and  has  flood  there  for  the  necefl'ary  time 
not  objcclcd  to,  or  objected  to,  without  fuccefs),  upon  an 
objeiflion  taken  on  account  of  a  fubfequent  change  of  cir- 
cumftanccs.  The  meaning  of  the  legiflature  certainly  was, 
that  fuch  complaint  {hould,  in  that  cale,  be  competent;  and 
that  it  fliould  only  be  fo  within  four  months  after  the  firft 
Michaelmas  or  eledlion-meeting  fubfequent  to  the  alteration 
of  circumftances  i  and  fo  it  feems  to  have  been  underftood 
by  the  court  of  feffion.     Fide  Wight,  p.  268. 

[3.  Fide  the  point  argued  in  the  cafe  of  Fife^  infra-^  vol.  iv. 
p.  222.  J 
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Of  ihe  COUNTY   of 

L        A        N        E        R        K, 

In  Scotland. 


The  Committee  was  chofcn  on   Friday  the  7th  of  April, 
and  confided  of  the  following  Gentlemen  : 


Lord  John  Cavendifh,  Chairman 
Thomas  Frankland,  Efq.     -     - 
Sir  Roger  Moftyn,  Bart.     -     - 
Charles  Penruddocke,  Erc[. 
Edward  Southwell,  Efq.      -     - 
Sir  Thomas  Clavering,  Bart.    - 
Marquis  of  Granby, 
John  Orde,  Efq 
Lord  Mountftuart,   -     - 
John  Scudamore,  Efq.    4 
John  Mayor,  Efq.    -     - 
Sir  Simeon  Stuart,  Bart, 
Vifcount  Lifburne,  -     - 


.>» 


Nominees: 
Of  the  Petitioner^ 
Lord  Advocate  of  Scotland       -     - 

Of  the  Sitting  Member^ 
Solicitor  General  of  Scotland    -     - 


E 


fYork. 
Thirfk. 
Flintftiire. 
Wiltfhire. 
Gloucefterfli. 
Durham  county. 
Cambridge  Un. 
Midhurft. 
Bofliney. 
Hereford. 
Abingdon. 
Hampfhirc. 
Cardiganfhire. 


Peeblesfhire, 


Edingburghfh. 


Peti tion  er : 
Daniel  Campbell,  Efq,. 

Sitting  Member : 
Andrew  Stuart,  Efq. 

Counsel: 
For  the  Petitioner^ 
Mr.  Macdonald,  Mr.  EHiot. 

For  the  Sitting  Member, 
Mr.  Maddox,  Mr.  Hardinge. 


(     36?     ) 
THE 

Z      A      S      E 

Of  tlie  COUNTY  of 

A       N       E       R       K 


ON  Saturduy,  the  8th  of  April,  the  Committee 
being  met,  the  petition  was  read,  the  allega- 
tions of  which  were; 

That  Mr.  Stuart,  at  the  time  of  the  ele(ftion,  was 
ineligible;   and 

That  the  petitioner  had  the  majority  of  legal 
votes,  and  was  duly  elcded  (i). 

The  counfel  for  the  petitioner  opened  the  caufc 
by  dating  that  Mr.  Stuart,  at  the  time  of  the  elec- 
tion, held  the  office  of  joint  King's  remembrancer 
in  the  court  of  Exchequer  in  Scotland,  which  they 
laid  was  an  office  ot  proht  under  the  Crown,  created 
or  erc<fted  fmcc  the  25th  of  Odobcr,  1705,  and, 
tiiercfore,  difqualified  the  holder  of  it  from  being 
clcdcd  a  member  of  the  Huufe  of  Commons,  in 

(i)  Votes,  7  Dec.  1774. p.  41. 

confcqucncc 
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confequence  of  the  provifions  of  the  ftatute  of  the 
6th  of  Queen  Anne,  cap.  7.  fe<R;.  25  (1). 

The  counfel  for  Mr.  Stuart  denied  that  the  of- 
fice of  King's  remembrancer  was  within  the  mean- 
ing of  that  ftatute,  but,  at  the  fame  time,  alleged, 
that  Mr.  Stuart  did  not  hold  the  office  at  the  time 
of  his  eledlion. 

Upon  this,  on  the  part  of  the  petitioner,  a  copy 
(which  was  admitted  to  be  authentic)  of  the  King's 
commiffion,  under  the  union  feal,  bearing  date  the 
25th  of  January,  1771,  and  granting  to  Mr. 
Stuart,  and.Patrick  Warrender,  Efq.  and  to  the  iur- 
vlvor,  the  joint  office  of  King's  Remembrancer,  for 
life,  was  produced;  and  this  being  prima  facie  evi- 
dence that  Mr.  Stuart  was  poflefled  of  the  office, 
his  counfel  were  put  upon  proving,  that,  fince  the 
date  of  the  commiffion,  and  before  the  eledtion,  he 
1:^60]  ^^^  divefted  himfelf  of  it.  To  Ihow  this  (2),  they 
called  Mr.  Cooper,  fecretary  to  the  treafury,  Mr. 
Solicitor  General,  and  Mr.  Henry  Drummond, 
banker. 

Mr.  Cooper  faid.  That  on  the  25th  of  0<5lober, 
1774,  or  the  day  before,  the  Solicitor  General  told 
him,  he  had  received  from  Mr.  Stuart,  a  paper, 
importing,  to  be  a  refignation  of  his  office,  and  that 

(i)  See  the  Cafe  of  North  Stuart  was,  or  was  not  poflefled 

Berwick,    &c.    infrat   for   the  of  the  office  at  the  time  of  the 

words  of  the  ftatute.  eledion,     fhould  be   enquired 

(2)  It  was  agreed  by   the  into,  and  determined  feparately, 

counfel  and   the    Committee,  Vide  vol,  i.  p.  dy 
that  the  queftion  whether  Mr. 

he 


LANERK.  369 

he  had  defircd  him  to  deliver  it  to  him  (Mr.  Cooper), 
to  Mr.  Rubinfon  the  other  fecrctary,  or  to  the  firft 
Lord  of  the  treafury.  That  he  received  this  paper 
on  the  251  li  of  October,  either  inclofed  in  a  blank 
cover,  or  with  a  mere  letter  of  tranfmiflion,  lie  did 
not  recollect  which.  That  when  he  received  it,  he 
endorfcd  it  thus  :  "  Received  October  23th,  G.  C.** 
That,  on  the  fame  day,  or  the  day  following,  he  in- 
formed Lord  North  of  it,  who  defined  him  to  keep 
it;  and  that  it  had  been  in  his  cullody  ever  fmcc.  [^"oj 
That  it  had  never  been  laid  before  the  board  ;  and 
that  he  did  not  know  that  the  King  had  ever  been 
informed  of  it.  That  it  came  directed  to  him  at 
the  Treafurv-chambcrs. 

That  in  Januar}',  or  February,  application  was 
made,  on  the  part  of  Mr.  Stuart,  for  a  new  com- 
miffion  to  be  made  out  to  fomebody  elfe  ;  that  he, 
at  that  time,  had  received  orders  to  have  fuch  a 
commiflion  made  out,  and  that  the  only  rcafon  for 
its  not  being  done  was,  that  nobody  could  be  found 
to  accept  ot  it  (t^  a  great  part  of  the  profits  being 
paid  to  the  gentleman  who  formerly  held  the  of- 
fice); and  becauic  the  other  joint-remembrancer's 
confent  had  not  been  obtained.  That  he  (Mr. 
Cooper)  has  been  ten  years  in  his  prcfent  employ- 
ment. That  the  otHcial  courfe  is  to  prcfent  rcfig- 
naiions  to  the  firft  Lord,  and  receive  his  commands 
concerning  them.  That  m  his  time,  however,  he 
did  not  recoiled  any  refignation  of  this  fort,  but 
one  ot  Mr.  Owen,  which  was  kept  in  the  fame 
manner  this  had  been.     That  he  did  not  remember 

any 
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any  refignatlons,  which,  after  they  had  been  delivered 
to  him,  had  failed  of  taking  effedl. 

The  deed  of  refignation  being  produced,  and 
read,  it  appeared  to  be  an  inftrument,  importing 
Mr.  Stuart's  defire  to  refign  the  office,  or  all  his 
fhare  and  interefl  in  it,  and  that  he  accordingly 
thereby  refigned  it,  into  the  hands  of  the  King,  or 
of  the  officers,  or  commiffioners,  empowered  to 
receive  the  fame.  It  was  figned  and  fealed  by  Mr. 
Stuart,  in  the  pre  fence  of  two  fubfcribing  witnefles  ; 
and  bears  date  at  Edinburgh,  the  i8th  of  Odober* 

The  eledion  was  holden  on  the  28  th  of  O6I0 
bcr. 

Mr.  Solicitor  General  faid.  That  he  had  received 
the  inftrument  of  refignation  from  Mr.  Drum- 
mond,by  a  fervant,  on  the  22d  of  Odiober,  with  a 
letter  from  Mr.  Stuart,  defiring  him  to  deliver  it  t(> 
Mr.  Cooper,  Mr.  Robinfon,or  Lord  North.  That 
it  went  from  him  to  Mr.  Cooper,  on  the  Tuefday 
following,  but  he  did  not  recolledl  whether  he  de- 
livered it  to  him  himfelf,  or  fent  it.  Being  afked 
[372]  if  Mr.  Stuart's  letter  contained  any  farther  direc- 
tions than  what  he  had  juft  mentioned,  he  faid, 
That  he  underftood  it  to  be  Mr.  Stuart's  defire 
that  he  fliould  deliver  the  refignation,  in  order  to 
put  on  end  to  the  objection  to  his  eligibility.  That^ 
however,  in  the  opinion  he  had  of  the  objection,  he 
fhould  have  exercifed  his  difcretion  on  the  fubjedt 
of  Mr.  Stuart's  directions;  but  that,  knowing  it  to 
be  a  lofing  office  in  the  hands  of  Mr.  Stuart,  he 
had  advifcd  him  to  get  rid  of  it  three  months  be- 
fore ', 
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fore ;  and  that   he  had  delivered  it  to  Mr.  Cooper 
as  a  bond  Jiih  rcfignation. 

Mr.  Drummond  produced  the  letters,  wliicli 
palled  between  him  and  the  Solicitor  General,  re- 
lating to  the  deed  of  rcfignation.  They  contained 
nothing  more  than  what  had  already  appeared. 
He  faid,  That,  by  Mr.  Stuart's  letter  to  him,  he 
was  defircd,  if  the  Solicitor  General  Ihould  happen 
not  to  be  in,  or  near,  London,  to  deliver  the  rcfig- 
nation himfclf  to  Lord  North,  or  to  one  of  the  fc- 
cretarics  of  the  trcafury.  That  he  had  deftroycd 
Mr.  Stuart's  letter  which  accompanied  the  refigna-  [373] 
tion,  and  that  he  did  not  recoiled:^  whether  he  was 
diredled  by  it  to  dcfire  Mr.  C(X)pcr,  Mr.  Robinfon, 
or  Lord  North,  to  prefcnt  the  rcfignation  to  the 
board. 

Tlie  counfel  for  the  fitting  member  then  called 
Mr.  Davidfon  and  Mr.  Dagge,  fohcitors,  to  give 
an  account  of  what  palled  in  the  Iloufe,  in  the 
cafe  of  Mr.  Maitland,  6  Feb.  174-5. 

The  following  is  what  appears  in  the  Journals 
relating  to  that  cafe : 

6  December,  1748.  **  A  petition  of  David 
"  Scot,  Kfquire,  was  prefentcd  to  the  iloufe,  and 
"  read;  fetting  forth,  That  at  the  clcClion  of  a 
"  burgcfs  to  fcn*c  in  Parliament  for  the  burghs  of 
*'  Aberbrothock,  Aberdeen,  Inverbervie,  Mon- 
**  trofc,  and  Brichen,  upon  the  13th  day  of  June, 
**  1 748,  the  petitioner,  and  Charles  Maitland,  Ad- 
**  vocate,  then  and  long  after  flieriff  depute  of  the 
•*  Ihirc   of  Edinburgh,    appeared   as   candidates: 

Vol.  II.  X  **That 
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'^  That  by  an  ad:,  made  in  the  21  ft  year  of  his 
"  prelent  *  Majefty  ( i ),  (intituled,  &c.)  it  is,  among 
"  other  things,  ena(5led,  "  That  no  (lieriff  depute. 
"  in  any  (liire  in  Scotland,  fliall  be  capable  of 
"  being  eledted,  or  of  fitting  or  voting  as  a  mem- 
"  ber  of  the  Houfe  of  Commons.*'  "  That  not- 
"  withftanding  the  faid  Charles  Maitland^  as  a 
"  commiffioner  for  the  burgh  of  Inverbervie,  did 
"  give  his  vote,  at  the  iaid  elediion,  for  himfelf, 
*'  to  be  member  for  the  faid  diftridl  of  burghs,  and 
*^  did  induce  two  other  commiflloners  alfo  to  give 
''  their  votes  for  him,  and  did  obtain  a  return  from 
"  the  fherifF  of  Forfar  of  himfelf,  as  the  bureefs 
"  eleclied  for  the  faid  diftrid ;  that  the  commif- 
"  fioners  for  the  burgh  of  Aberbrothock,  the  pre- 
"  fiding  burgh  [and]  Brichen,  gave  their  votes  for 
*'  the  petitioner.  Wherefore  the  petitioner  appre- 
**  hends,  that  he  was  duly  elected,  and  ought  to 
"  have  been  returned,  as  the  faid  Charles  Mait- 
"  land  was  by  law  incapable  of  being  eledled,  as 
"  his  incapacity  was  then  objedled,  and  was  Roto- 
rs ^rl  "  rious  to  all  the  electors,  and,  in  particular,  well 
"  known  to  the  faid  Charles  Maitland  himfelf: 
"  Praying  therefore,  &c.  (2).''  The  caufe  was 
appointed  to  be  heard  at  the  bar  of  the  Houfe. 

2  February,  174I-,  "  the  ftanding  order  of  173I- 
"  being  read  ;  and  an  extrad  of  the  minutes  of  the 
**  eledion  produced  3  and  aa  extract  of  the  pro- 


(i)  21  Geo.  II.  cap.  19. 

(2)  Journ.  vol.  xxv.  p.  d^'],  col.  1,  2. 


*'  ceedings 
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^  cccdings  of  the  flicriff's  court  of  Edinburgfi 
**  touching  the  aclmifTion  of  Maitland,  as  (herift' 
"  depute,  and  of  Mr.  James  Lcvingdon  (the  fhe- 
"  riff  rubilitutc);  and  a  copy  of  the  protcfts  taken 
**  by  Mr.  Charles  Maitland  on  his  dcmifllon  of  the 
office  of  flicriff  depute  of  Mid  Lothian  ;  and  the 
counfel  for  the  petitioner  having  gone  through 
their  evidence  ;  the  counfel  for  the  fitting  mem- 
**  ber  was  heard,  and  then  the  farther  hearing  was 
"  adjourned  to  the  6th  (i)." 

On  the  6th  of  February  Mr.  Scot  withdrew  his 
petition  (2). 

Mr.  Davidfon  faid,  That,  at  that  time,  he  was  [376] 
clerk  to  Mr.  Rofs,  agent  for  Scot.  That  he  at- 
tended the  whole  courl'e  of  the  bufmefs.  That 
Mr.  Maitland  had  executed  a  demijlion  (which  is  a 
temi  of  the  Scotch  law  equivalent  to  **  refignation^ ) 
10  days  before  the  cledlion,  and  tranfmitted  it  by 
pod  to  the  Duke  of  Newcaftle  \  but  it  had  not 
been  accepted  (3).  That  the  argument  of  Mr. 
Joddrel,  counfel  for  Mr.  Maitland,  was  entirely 
2;rounded  on  the  injuftice  of  confidering  a  man  as 
•  lifijualificd,  who,  before  the  elecflion,  had  done 
ail  in  his  power  to  dived  himfelf  of  an  incapaci- 
tating office.  That  it  was  underftood  that  this 
argument  turned  the  opinion  of  the  Houfe,  which, 
l)ctt)re  that,  had  been  in  favour  of  Scot ;  and  that 
he  (Scot)  withdrew  his  i^tition  on  that  account : 

(i)  Journ.  vol.  XXV.  p.  710.         (2)  Same  vol.  p. 7 13. col.  2. 
ool.  I.  (3)  i;^4T// 

X  %  that 
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that  he  never  heard  there  had  been  any  compro-^ 
mile  between  Maitland  and  Scot. 

Mr.  Dagge  fald,  That  he  was  clerk  to  Philip 
Carteret  Webb,  agent  for  Maitland,  but  that  he 
knew  nothing  of  the  caufe^  but  what  he  had  found 
[377]  ^'^  ^^^^  brief  for  Maitland*  This  brief  was  offered 
to  be  given  in  evidence,  but,  being  objedled  to, 
was  not  admitted.  It  was  alfo  faid,  on  the  part 
of  the  petitioner>  that  Mr*  Davidfon's  account  of 
Joddrers  argument,  and  of  the  conjectures  about 
the  opinion  of  the  Houfe,  was  not  evidence,  and 
ought  not  to  have  been  heard » 

It  was  fuggejled,  by  the  counfel  for  Mr.  Stuart, 
that  Mr.  Campbell  had  prevented  a  new  com.mif- 
iion  from  ifluing  by  v/riting  a  letter  to  Sir  Patrick 
Warrender,  defiring  him  to  oppofe  it.  But  his 
counfel  alferting  that  he  had  only  written  to  him, 
to  enquire  whether  his  confent  had  been  given, 
there  was  no  evidence  produced  on  that  fubjed:. 

On  the  part  of  Mr.  Campbell,  Mr.  Royer,  a 
clerk  of  the  treafury,  and  Mr.  Walker,  an  attor- 
ney in  the  remembrancer's  office  in  Scotland,  were 
called. 

Mr.  Royer  faid,  That,  by  his  office,  he  had  the 
cuftody  of  the  laft  quarterly  eftablifliment  of  the 
court  of  Exchequer  in  Scotland,  L  e*  the  fhate  of 
the  quarter's  falarics  of  the  different  officers  be- 
[378]  longing  to  the  court.  He  then  produced  the  book, 
and  read,  from  an  entry  of  that  cftablilhment,  the 
following  words:  *^  5  Jan,  1775.  To  Andrew 
'*  Stuart,  Efquire,  62I.  10  s.  To  Sir  Patrick 
4  "  Warrender, 
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"  VVarrcndcr,  62 1.  10s."  I le  faic),  That  fuch  an 
cftablilhmcnt  is  tranfmittcd  four  times  a  year,  by 
the  Barons  of  the  Exchequer  in  Scotland,  to  an 
officer  of  the  trealury  in  London,  in  order  to  re- 
ceive the  approbation  of  three  Lords  of  the  trea- 
fury,  which  they  fignify  in  thcfe  words :  "  We  do 
**  hereby  (ign  our  approbation,  and  return  it  to 
**  you,  that  you  may  direft  payment."  That  the 
lad  eftabhlhment,  of  ^  January,  was  approved  of 
m  this  form,  and  figncd  *^  Cliarlcs  Townfhend, 
"  Bcauchamp,  Charles  W'olfran  Cornwall/*  and 
was  tranfmittcd  to  Scotland.  He  then  read  the 
laft  cntr)'  of  an  allowance  of  the  falary  to  Mr.  Stu- 
art, as  fole  remembrancer,  which  bore  date  the  jth 
of  January,  i  77 1 .  (s^O*  Mr.  Stuart  before  Mr.W'ar- 
rendcr,  now  Sir  Patrick,  was  joined  with  him,  held 
the  office  folely,  and  refigned  previous  to  the 
making  out  of  their  joint  commilfion.)  He  faid 
he  knew  nothing  concerning  Mr.  Stuart's  former  [379} 
commiflion,  the  circumftanccs  of  the  refignation 
of  it,  or  of  the  acceptance  of  that  rclignation. 
That  they  were  not  in  his  department,  but  that  a 
warrant  for  making  out  a  new  commilfion  mufl 
come  to  iiim,  and  that  fuch  warrant  is  figned  by 
the  King's  fign  manual,  and  counterfigncd  by  three 
Lords  of  the  treafury. 

Mr.  Walker  faid,  I'hat  procefs  has  ilTued  from 
the  remembrancer's  office  in  the  names  of  Stuart 
and  W'arrender,  without  variation,  fincc  their  joint 
.ipj)ointment ;  and  did  fo  in  the  lalt  term,  whicli 
was  ill  Februar)',  1775.     Tliat,  when  a   new   rc- 

X  3  membrancer 
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mcmbrancer  Is  appointed,  there  is  an  order  of  the 
court  to  the  clerks,  to  ufe  his  name,  as  foon  as  his 
commifTion  takes  effect.  That,  in  1768,  fuch  an 
order  was  made  for  ufing  the  name  of  Sir  Hugh 
Dalrymple,  then  appointed  to  the  office,  and  a 
fimilar  order  when  the  fitting  member  was  ap- 
pointed to  the  office  folely,  and  another  when  he 
and  Warrender  were  jointly  appointed.  That  the 
[380]  office  is  executed  by  a  deputy.  That  he  did  not 
know  by  whom  the  deputy  is  appointed. 

The  counfel  for  the  petitioners  then  read  part  of 
the  recital  of  the  joint  commiffion  to  Stuart  an(i 
Warrender,  viz. 

"  Et  quandoqiiidem  nofiram  permijjionem  ftipplicaviiy 
diclum  officium  refignare,  nobis  gratioje  placnit  ajjen- 
tire  cuniy  &  concedere  idem,  modo  pojiea  moitionaU 
Igikir  regia  nofira  voluntas  cff  bene  placitiim  ejl, 
litems  patentes  revocare,  per  quas  diSIus  Andreas 
Stuart  conftitutus  fuit  ad  dictum  officium  s  ^  dar^ 
U  concedere,  ^r." 

Counsel  for  the  Sitting  Member. 

Eligibility,  of  comm.on  right,  is  to  be  favoured^^ 
and  all  difabilities  operating  on  antecedent  rights 
to  be  conftrued  ftri^lly.  The  party  therefore  who 
is  to  be  difabled  by  any  difqualifying  flatute,  mufL 
come,  to  a  degree  of  accuracy,  within  the  defcrip- 
tion  of  the  flatute.  Evidence  that  the  inflrument 
of  refignation  was  lodged  with  Mr.  Cooper  does 
not,  indeed,  prove  that  it  was  accepted,  for  to 
citablifli  that,  it  mull  be  traced  perfonally  to  the 

King, 
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King.  But  Mr.  Stuart  did  what  was  in  his  power, 
to  remove  the  fuppofcd  incapacity.  If  he  h:\d 
been  entirely  wrong  in  the  mode  of  commuxy eating 
his  refignation,  or  if  accidental  delay  had  retarded 
its  arrival,  even  that  ought  not  to  fmftrate  his 
bond  fide  intention  to  get  free  of  the  office.  If  the 
niinifter  by  delaying,  or  abfolutcly  refufing,  to  ac- 
cept a  refignation,  could  continue  a  dilability,  it 
would  be  in  his  power  to  preclude  all  men  who 
once  have  been  poifclTcd  of  dilqualifying  offices, 
from  ever  being  cholcn  members  of  Parliament ; 
and,  as  it  apjKared  in  a  late  inflance  (i),  that  he 
can,  by  a  fort  of;/**  exeoty  prevent  a  man  from  get- 
ting out,  once  he  is  a  member  of  the  Uoufe,  he 
would  alio  be  able,  by  a  fort  of  ne  intrei^  to  pre- 
vent one  in  Mr.  Stuart's  fituation  from  getting 
into  it. 

To  render  the  refignation  of  a  pcrfon  holding  the 
lluire  of  a  joint  oflice  valid,  the  allent  of  the  other    [3S2] 
j)trfon  who  is  joined  in  the  office  is  not  necelHin'. 
What  may  be  the  cfle^  as  to  the  fhare  not  refigned, 
is  no  part  of  the  prelent  qucllion, 

A  Committee,  when  they  enquire  into  a  point 
of  fa6l,  is,  in  ever)'  rel*j)cd,  to  be  confidered  as  a 
jury,  and  (as  a  )uxy)  may  deckle  luch  a  [^)int  on 

(i)  This  refers  to  Mr.  B«y-  W'crtbury,    ul»ci>    the   clcdion 

iyS  having  been  rcfulcd  the  lie  fur  Abingdon  was  dc(crininc4 

vvardHiip  of  ihc  Chiltcrn  Han-  to   be   void.       Sn^nu   vol.  u 

iircds,  which  he  aflccd  fort  in  p.  447. 
V(4cr  to  vacate  his  fcai  for 

\  4  circumKances 
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circumftances  which  come  within  the  knowledge 
of  any  of  themfelves,  although  not  proved  by  the 
evidence  given  before  them.  One  of  the  gentle- 
men on  the  prefent  Committee  is  conceived  to  be 
well  acquainted  with  the  hiftory  of  what  pafled  in 
the  cafe  of  Scot  and  Maitland,  andj,  if  fo,  he 
knows  (whether  Mr.  Davidfon's  account  be  legal 
evidence  or  not)  the  circumflances  to  have  been  as 
Mr.  Davidfon  has  ftated  them,  and,  therefore,  al- 
though there  was  no  adlual  refolution,  the  Com- 
mittee will  confider  the  event  of  that  caufe  as  tan- 
tamount to  a  determination,  in  favour  of  Mr, 
Maitland,  on  the  fame  ground  on  which  the  fitting 
member*s  eligibility  (lands  in  the  prefent  cafe, 

[383]  Counsel  for  the  Petitimer. 

With  regard  to  all  offices  of  truft,  whether  on  3, 
great  or  fmall  fcale,  it  is  a  clear  principle  of  law, 
that  there  mufl  be  a  proper  underflanding  between 
the  employer  and  employed,  before  the  relation  can 
be  dilTolved.  This  was  not  the  cafe  with  Mr. 
Stuart's  refignation,  at  the  time  of  the  election. 
The  relation  between  him  and  the  King  was  not 
underflood  to  be  at  an  end,  either  by  the  Treafury 
here,  or  the  court  of  Exchequer  in  Scotland. 
Long  after  the  election,  the  latter  ftated  him  to  be 
joint-remembrancer,  in  the  eftablifhment  tranf-. 
m;tted  to  England  ;  and  procefs  continued  to  iffiie 
in  his  name,  and  the  Lords  of  the  Treafury  made 
out  their  warrant  for  him  to  receive  a  quarter's  fa- 

lary. 
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lary,  whlcli  has  cither  been  paid,  or  is  certainly 
payable  to  his  order. 

Another  principle  of  law  is,  that  all  furrcnders, 
or  refignations,  of  grants  of  olHces  under  the 
Crown,  mud  be  made  with  the  fame  folcmnity 
with  which  the  grants  were  made.  The  holder  of 
fuch  an  office  cannot  completely  divert  himlelf  of  [3S4] 
it,  except  tlic  refignation  be  made  into  the  hands 
of  thofe  who  by  law  are  to  receive  it,  when  adding 
in  their  official  capacity,  and  not  until  the  King 
fignify,  by  matter  of  record,  his  acceptance  of  it. 
This  is  proved  by  a  great  variety  of  cafes  in  the  law 
books.  Brooke's  Abr.  Title  Surrendery  PLic'tt,  18. 
9  Kdw.  IV.  7.  Dyer  176,  194.  b.  3;; 5.  Br.  Abr. 
fol.  205.  Jenkins  123.  Placit.  50.  Plowden  105. 
Bacon's  Abr.  Title  Office  and  Officers^  p.  743. 

Thofe,  indeed,  are  cafes  which  happened  in  Eng- 
land;  but  they  will  be  found  to  aj)ply  to  the  pre- 
fcnt  cafe,  when  it  is  confidered  that  Mr.  Stuart's 
office  belongs  to  a  court,  conflituted  according  to 
the  model  of  the  court  of  Exchequer  in  this  coun- 
try, and  governed,  in  its  proceedings,  by  the  lavr 
of  England. 

But,  independent  of  thofe  authorities,  tiic  lenor 
of  Mr.  Stuart's  own  commifficni,  and  of  all  the 
previous  commifTions  to  this  office  (<^  fomc  of 
which  were  given  in  evidence),  Ihews,  that  the 
office  is  not  diverted  out  of  the  former  holder,  upon 
a  refignation,  until  the  new  conuiiiffion  is  granted. 
\i  the  commiffion  to  Mr.  Stuart   is  attended  to. 

It 
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(i)  it  will  appear  that  it  confifls  of  two  parts ,  the 
firfl-,  a  formal  acceptance,  by  the  King,  of  the  re^- 
lignation  of  the  fole  office  which  he  formerly  held, 
and  a  confequent  revocation  of  the  letters  patent  ; 
and  the  other,  the  new  grant  of  the  ofiice.  On  the 
prefent  occafion,  no  fuch  acceptance  or  revocatioii 
can  be  fl:iown. 

If,  indeed,  it  lliould  appear,  in  any  cafe,  that  the 
officer  wifhing  to  refign  an  incapacitating  office,had 
done  all  in  his  power  for  that  purpole,  and  that  the 
Crown  had,  in  order  to  continue  his  incapacity, 
refufed  to  complete  his  aft,  the  Houfe  of  Com- 
mons might,  perhaps,  on  general  principles,  think 
themfelvcs  entitled  to  fruftrate  an  abufe  of  the 
paivcr  of  the  Crown  exercifed  in  one  way,  and 
iheltered  under  an  a6t  of  Parliament,  whofe  objedt 
was  to  reftrain  its  influence  exercifed  in  another  way. 
Even  this  would  be  going  a  great  way,  for  it  is  a 
voluntary  2l^  where  a  perfon  difqualiiies  himfelf  by 
accepting  of  an  incapacitating  office,  and,  as  he 
[386J  accepts  of  it  with  his  eyes  open  as  to  the  confe- 
quences,  he  confents  to  the  difability,  until  he  can, 
in  the  regular  way,  divefl:  himfelf  again  of  the  of- 
fice. The  words  of  the  ftatute  of  Queen  Anne  are 
pofitive.  "  No  perfon  who  fhall  have  any  new 
"  office, &c.  (hall  be  capable  of  being  eleded  (2)"; 
and,  till  a  man  has,  in  a  legal  manner,  got  rid  of  an 
office,  to  which  a  truft  and  duties  are  annexed,  he 
certainly  is  anfwerable  for  the  performance  of  the 

(1)  Supra^  p.  380. 

(2)  6  Ann,  cap.  7,  §  25. 

trufl 
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taifl  and  duties,  and,  in  every  legal  fenfe,  has  the 
office. 

But  in  the  prefent  cafe,  there  is  no  pretence  of 
any  injurious  refufal  by  the  Crown.  It  appears  that 
Mr.  Stuart  gave  no  diredlions  for  prefenting  his 
refignation  to  the  perions  who  by  law  were  to  re- 
ceive it.  A  Secretary  of  the  trcafur)',  or  the  Firft 
Lord,  in  his  private  capacity,  although  they  might 
be  the  proper  channels  for  conveying  it  to  the 
board,  were,  neither  of  them,  the  proper  officers  to 
receive  it.  While  it  continued  in  their  hands 
unaccepted,  it  was  the  fame  thing  as  if  it  had  flill  13^7J 
remained  with  Mr.  Stuart  himfelf ;  and  he  does  not 
ij)j)ear  to  have  Ihown  the  fmalleft  impatience,  or 
defire  to  haften  the  acceptance,  or  the  revocation 
of  his  commiHion. 

Iftiic  cale  of  Scot  and  Maitland  were  exactly 
]xanillel  to  the  prefent,  the  fitting  member  could 
derive  no  advantage  from  it,  becaufe  there  was  no 
cL*terminatii)n.  The  counfel  on  the  other  fide  do 
not  pretend  to  fay  that  the  Committee  ought  to 
pay  attention  to  the  recollctiion  of  an  agent,  at  tlie 
diflance  of  twenty  years,  of  what  people  out  of 
doors  imagined  the  1  loufe  thought  in  confequencc  of 
a  fpeech  from  a  gentleman  at  the  barj  and  no 
gentleman  on  the  Committee,  who  may  have  beea 
.1  member  of  the  I  loufe  at  that  time,  will  take 
upon  him  to  fay,  what  were  the  fentimenls  of  the 
majority  of  the  1  loufe,  on  a  queftion  which  never 
V'ame  to  a  dccifion. 

The  Committee,  after  having  withdrawn  ( i  ),and 

( I )  They  fat  ia  il)c  Court  of  CbaDcei  y. 

deliberated 
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deliberated  about  two  hours,  direded  their  Chair- 
man to  inform  the  Counfel,  that  they  had  come,  to 
the  following  refolution  : 

Refolved,  "  That  it  is  the  opinion  of  the  Com^ 
mittee,  that  Andrew  Stuart,  Efq;  by  the  inftru- 
ment  of  refignation  executed  at  Edinburgh,  on  the 
1 8th  of  October,  1774,  and  delivered  tq  Mr, 
Cooper  on  the  25th  of  the  fame  month,  was,  at  the 
time  of  his  elediion,  diverted  of  the  office  of  King's 
remembrancer  in  the  court  of  Exchequer  in  Scot* 
land." 

This  refolution,  of  courfe,  put  an  end  to  the 
caufe. 

On  Monday  the  loth  of  April,  the  Committee, 
by  their  Chairman,  informed  the  Houfe,  that  they 
Jiad  determined. 

That  the  fitting  member  was  duly  ele(f\ed  (i). 

(i)  Votes,  p.  516. 
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THE 

CASE 

Of  the  BOROUGH  of 

ST  IVES, 

In  ihc  County  of  Cornwail. 


The  Committee  was  chofen  on  Friday,  the  28th  of  Apfilj 
and  confiHed  of  the  following  Gentlemen: 


Henry  Herbert,  Efq;  Chairman  - 

Sir  William  Guifci  Bart.  -     -  - 

Philip  Yorke,  Efq,      -     -     -  - 

George  Finch  Hatton,  Efq.  -  - 

Hon.  Nathaniel  Curzon,  -     -  - 

Staats  Long  Morris,  Efq.       -  - 
John  Adams,  Efq.  ----•»■ 

Sir  Henry  Gough,  Bart.   -     -  - 

Sir  William  Wake,  Bart.        -  - 

Jofeph  Martin,  Efq.     -     -     -  -  ) 

Marquis  of  Granby,     -     -     -  - 

Jofhua  Mauger,  Efq.  -     -     -  - 
Sir  Philip  Jennings  Gierke,  Bart. 

Nominees: 

Lord  John  Cavendifh,      -     -  - 


r 


a 


Abel  Moyfey,  Efq. 


Wilton. 

Gloucefterfhire* 

Helleflon. 

Rochefter. 

Derbyihire. 

BaniF,  &c. 

Carmarthen* 

Bramber. 

Bedford. 

Tewkefbury: 

Cambr.  Univer* 

Poole. 

Totnefs. 


York. 


J 


Bath. 


Petition  e  rs : 
Samuel  Stephens,   Efq. 
Several  Inhabitants,  Eledlors  of  the  borough  of  St.  Iver 

Sitting  Members : 
William  Praed,  Efq.         Adam  Drummond,  Efq. 

CouN  s  E  L : 

For  the  Petitioners, 

Mr.  Mansfield.  Mr.Bullcr. 

For  Mr.  Praed, 
Mr.  Lee,  Mr.  Elliot. 

For  Mr.  Drummond, 
Mr.  Macdonald. 


(     39>     ) 
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0\  Saturday,  the  29th  oi  April,  the  Committee 
being  met,  the  two  petitions  were  read, 
letting  forth ;  Tliat  at  the  lad  ele^flion,  when  the 
two  fitting  members,  and  Artluir  Hoidfworth,  FTcj; 
and  Mr.  Stephens,  the  petitioner,  were  candidates, 
the  two  fitting  members,  and  Mr.  Praed's  father, 
by  themfelves  and  their  agents,  previous  to,  and 
during,  tlic  cle<5tion,  (Hd  give  and  lend  fevcral  large 
lums  of  money  to  fcveral  of  the  clc(flors,  in  order  to 
corru|)t  and  to  procure  them  to  vote  for  them  (the 
two  fitting  member^} ;  That  they  by  other  ways 
and  means  were  guilty  of  bribery  ;  that  the  return- 
ing ollicer  had  acted  partially,  by  admitting  per- 
lons  to  vote  who  had  no  right,  and  rcjcding  others 
who  had  a  right ;  and  that,  by  thcfc,  and  other  un- 
due 


a 
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due  means,  the  fitting  members  had   bbtained  a 
majority  on  the  poll,  and  were  returned  (1). 

The  lafl  determination  of  the  right  of  eledlion  in 
this  borough  was  then  read,  and  is  as  follows  : 

8  December,  1702.  Refolved^  ''That  the  right 
"  of  ele6lion  ofburgeiTes  to  fervein  Parliament  for 
the  borough  of  St.  Ives,  in  the  county  of  Corn- 
wall, is  in  the  inhabitants  of  the  faid  borough, 
paying  fcot  and  lot  (2)." 

Then  the  (landing  order  of  1 73I-  was  read*  (3)* 

The  numbers  on   the  poll,  as  produced  by  the 
town  clerk,  were  as  follows; 

For  Praed  ~  -  *  95 
For  Drummond  *  78 
For  Stephens      ^     -     71 

The  evidence  produced  on  the  part  of  the  peti- 
[393]  tioner  tended  tofliow  that  certain  fums  of  money, 
which  were  proved  to  have  been  advanced  by  Mn 
Praedj  the  flither,  to  the  voters,  for  which  he  took 
their  notes,  payable  with  intereft,  to  the  bank  of 
Truro,  were  only  colourable  loans;  that^  when  the 
voters  received  the  money,  there  was  ai  condition 
annexed  that  they  fliould  vote  for  his  fon  and  a 
friend ;  that  they  Were  given  to  underftand  that  if 
they  complied  with  this  condition,  the  money  would 
never  be  demanded  of  them  :  and  that  Mr.  Praed 

(1)  Votes,    7  Dec.    1  774.  p.  43,  44. 

(2)  Journ.  vol.  xiv.  p.  74.  col.  2. 

(3)  ^upra,  vol.  i.  p.  99. 

the 
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the  father  was  to  be  comidcrcd  as  the  agent  for  his 
Ton,  and  for  Mr.  Drummond,  having,  by  canvaf- 
fing  with  Mr.  Drummond,  (hown  that  he  was  tlie 
friend  meant.  That  Mr.  Praed  and  Mr.  Drum- 
mond were,  therefore,  incapable  of  fitting  for  the 
borough. 

lliat  fo  many  of  the  voters  lur  Liic  iiuing  mem- 
bers had  been  bribed  that,  when  they  were  flruck 
off  the  poll,  tiic  majority  mud  remain  with  Mr. 
Stc[>iiens,  and  he  be  entitled  to  be  declared  duly 
clcded. 

They  likcwife  propofcd  to  add  about  40  to  the 
poll,  in  favour  of  Mr.  Stephens,  by  proving,  that, 
though  they  had  not  been  rated,  and  had  not  paid,     [394] 
they  pofleircd  rateable  property,  and  ought  to  have 
been  rated,  and  were,  therefore,  entitled  to  vote. 

The  counlel  for  the  fitting  members  objedled  to 
any  evidence  being  given  on  this  head. 

They  faid  they  were  ready  to  prove,  that  all  the 
perfons  who  had  been  rated  in  St.  Ives  for  the  lad 
live  years,  were  fo  on  the  lafl  occafion  of  making 
the  rate,  except  two,  who  had  been  flruck  off  bc- 
caufe  they  had  aj)plied,  on  account  of  the  narrow- 
nefs  of  their  circumllances,  to  be  relieved  from  the 
land  and  window  tax.  That  none  of  the  perfons 
inquellion,  except  two,  had  apjxaled  againfl  the 
rate  made  in  Jan.  i774i  and  that,  on ///<:/>  appeal, 
the  rate  was  confirmed.  That  the  determination 
in  the  cafe  of  MilbornePort,  (which  .\lr.  Stephens's 
counlel  quoted  as  in  his  favour)  was,  that  when  a  man 
has  been  lUfaHo^  rated,  and  is  polTelVed  of  rateable 

Vol.11.  Y  property, 
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property,  and  has  paid  the  rate,  fuch  perfon  is  within 
the  delcription  of  one  paying  fcot  and  lot,  although 
the  overfcers  who  made  the  rate,  may  have  been 
illegally  *  appointed  ( I ).  But  that  it  never  had 
been  pretended  before,  that  men  under  circum- 
flances  like  thofe  of  the  perfons  now  propofed  to 
be  added  to  the  poll,  could  vote  as  fcot  and  lot 
men.  That  the  Committee  would  not  transform 
themfelves  into  overfeers  of  the  poor,  and  make  a 
new  rate  for  the  borough  of  St.  Ives.  That  the 
parifh  officers  have,  in  that  refpedl,  a  difcretionary 
power,  which  even  the  court  of  King's  Bench 
would  not  controul,  unlefs  on  the  ground  of  grofs 
mifcondudl  and  partiality. 

The  counfel  for  the  petitioners  anfwered,  that 
fome  of  the  perfons  in  queftion  could  be  fliown  to 
have  applied  to  be  rated,  and  had  been  refufed,  fo 
that  they  did  not  acquiefce  in  what  the  overfeers 
had  done.  That  they  did  not  appeal,  knowing  it 
would  be  in  vain,  for  that  it  could  alfo  be  jQiown 
that  the  four  Juflices,  who  appointed  the  over- 
feers, were  all  in  the  interefl  of  the  Praeds.  That 
the  fitting  member  himfelf  was  one  of  the  four, 
and  that  the  appeal  which  had  been  brought  was 
only  colourable,  and  made  by  two  of  Praed's  par- 
[396]  tizans,  for  the  purpofe  of  taking  advantage  of  it 
on  the  prefcnt  occafion. 

The  Committee  afked  if  they  meant  to  bring 

(i)  Vide  the  refolution  of  the  Committee  in  that  cafe,  fupra^ 
vol.  i.  p.  129. 

evidence. 
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evidence,  to  prove  mircondu(fl  or  crfminal  parti- 
ality in  tlic  overfccrs,  with  regard  to  the  leaving 
any  of  the  perfons  in  qucftion  out  of  the  rate  i 
which  they  faid  they  did  not;  on  which  the  Com- 
mittee declared  by  their  Chairman,  that  they  were 
of  opinion, 

That  perfons,  though  pofrcflcd  of  rateable  pro* 
pcrty,  if  they  have  not  been  rated,  and  cannot 
prove  mifcondu(fl  in  the  overfecrs  in  not  rating 
them,  are  not  entitled  to  vote  (A). 

The  counfel  for  the  fitting  members  brouglit 
witneires  to  prove  that  the  petitioner  had  endea- 
voured to  procure  himfelf  to  be  ele(flcd,  by  giving 
or  promifing  money  to  the  voters. 

^  I  have  not  attempted  to  (late  the  evidence 
produced  to  eftablilh  the  bribery,  for  reafons  which 
have  been  given  in  fcveral  of  the  foregoing  parts  of 
this  work,  and  particularly  in  the  cafe  of  Shaftef- 
bury  (B.) 

In  the  courfc  of  the  evidence,  one  VVallis  was  [397] 
called,  to  prove  that  one  Nocll  faid,  in  Mr.  Pracd 
the  father's  prefence  and  hearing,  that  Mr.  Pracd 
knew  that  he  (Noell)  could  not  take  the  bribery 
oath,  and  that  Praed  faid  nothing  to  contradid 
him. 

This  queflion  was  objedcd  to. 

It  was  faid,  That  it  is  an  cftablilhed  rule,  that 
no  evidence  fliall  be  admitted  upon  oath,  of  what 
a  man  faid  when  he  was  not  upon  oath  (i).     Th^t 

(i)   VUt /mfrmt  Cifc  of  Shaftclbury,  p.  308,  J09 

Y  2  to 
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to  break  through  this  rule  might  be  attended  with 
the  worft  confequences,  for  that  many  men  who 
would  not  take  a  falfe  oath,  might  be  drawn  in  to 
lay  things  that  are  falfe,  in  Gonverfation,  in  the 
prefence  of  a  perfon  placed  on  purpofe  within  hear- 
ing, in  order  to  be  able  to  relate,  afterwards,  upon 
oath,  what  the  other  had  faid. 

The  counfel  for  the  petitioners  admitted  the 
rule,  but  faid  it  did  not  apply  to  the  evidence  now 
offered,  for  that  here  the  witnefs  was  to  prove  a 
declaration  of  Noell,  and  a  charge  brought  by  him 
[398]  againfl  Praed  in  Praed's  hearing,  and  which  Praed 
did  not  contradict,  and  therefore  feemed  to  admit 
to  be  true.  That  this  was  evidence  of  his  beha- 
viour upon  fuch  a  charge  being  made  againll  him, 
and  therefore  was  certainly  admiffible  in  every  court 
of  juftice. 

The  Committee  over-ruled  the  objedlion. 

On  Monday,  the  8th  of  May,  the  Committee, 
by  their  Chairman,  informed  the  Houfe,  that  they 
had  determined, 

That  Mr.  Drummond  was  duly  elecfted  ;  and 
that  the  election,  with  refpe6l  to  one  of  the  bur- 
gefles  to  ferve  in  Parliament  for  the  borough  of 
St.  Ives,  was  void. 

And,  accordingly,  a  new  writ  was  ordered  (t). 

(1)  Votes,  p.  644, 
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SAINT      IVES. 


pAGE  396.  (A).     The  following  cafe  is  in  point  on  this       Note 
lubjca.  ' -v^ 

The  King  v,  the  Churchwardens  of  Weobly. 

**  The  court  refufcd  to  grant  a  mandamusy  dirc«5iing  to 
infcrt  particular  pcrfons  in  the  poors'  rate,  upon  affidavits 
of  their  fufficiency,  and  being  left  out  to  prevent  their  having 
votes  for  parliament  men ;  for  that  the  remedy  was  by  ap- 
peal, and  this  court  never  went  farther  than  to  oblige  the 
making  the  rate,  without  meddling  with  the  queftion  who 
is  to  be  put  in,  or  lelt  out,  of  which  the  parifh  officers  arc 
the  proper  judges,  fubject  to  an  appeal."     Straiigc,  1259. 

na  (B.)  Noto 

(B.) 

OF     lUUBERY. 

Rribcry  is  one  of  the  moft  im|K)rt.int  TitUi  in  the  law  of 
clci^ions.  It  is  to  be  regretted,  that  the  nature  of  the  caufes 
where  queflions  of  bribery  arifc,  and  are  litigated  by  coun- 

Y  3  fel, 
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Note       fel,  is  fucb,  that  it  is,  for  the  moft  part,  impoflible  to  deduce 
(B.)        ^  from  the  determination  of  the  Committee,  what  their  opi- 
nion was  upon  thofe  particular  queftions.     It  may  be  ufeful 
in  this  place  to  bring  before  the  reader  a  fort  of  general  view 
of  the  fubjedl. 

Wherever  a  perfon  is  bound  by  law  to  a61:  without  any 
view  to  his  own  private  emolument,  and  another,  by  a  cor- 
rupt contract,  engages  fuch  perfon,  on  condition  of  the  pay- 
ment or  promife  of  money,  or  other  lucrative  confideration, 
to  a(5l  in  a  manner  which  he  (hall  prefcribe,  both  parties  are, 
by  fuch  contrail,  guilty  of  bribery. 

It  is  clear,  that  every  fpecies  of  this  ofFence  muft  be  con- 
fidered  as  criminal;  and  accordingly  the  court  of  King*s 
Bench,  in  a  cafe  which  happened  a  few  fyears  ago,  held, 
"  That  bribery  at  eledlions  of  members  of  Parliament,  muft 
"  always  have  been  a  crime  at  common  law,  and  puniQi-^ 
'<  able  by  indi6lment  or  information  (i)/*  There  are, 
however,  I  believe,  no  traces  of  any  action,  or  profecution, 
for  this  kind  of  bribery,  in  the  annals  of  Weftminfter-hall, 
till  after  the  legiflature  thought  fit  to  infli£V  particular  pe- 
nalties upon  it,  by  the  ftatute  of  the  2nd  of  Geo.  II.  cap.  24, 
If  we  look  into  Lord  Coke,  Hawkins,  or  the  other  writers 
on  the  Pleas  of  the  Crown,  we  find  that  their  definitions 
extend  only  to  the  corruption  of  men  in  judicial  offices. 

Perhaps  it  is  not  difficult  to  account  for  the  filence  of  the 
books  of  common  law,  on  the  fubjedl  of  election  bribery, 
[401]  About  the  time  when  the  increafe  of  money,  and  the  grow- 
ing importance  of  a  feat  in  the  Houfe  of  Commons,  firft 
gave  rife  to  the  ofFence,  the  Houfe  began  to  afTert  their  ex- 
clufive  judicial  power  in  whatever  concerned  the  eledlions 
of  their  own  members.  Bribery  efTentially  affecting  the 
freedom  of  election,  they  took  cognizance  of,  and  puniftied, 
both  the  eledlors,  and  eleded,  who  offended  in  that  refpe6t  9 

(1)  The  King  v,  Pitt,  3  Burr.  p.  1338. 
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and  when  they  were  once  in  pod'efKon  of  this  junr<iI<rtlon,  No<« 
and  it  was  undcrflood  to  be  a  matter  of  privilege,  it  would  ^^j'^ 
have  been  a  dangerous  attempt,  in  thofc  days,  in  any  pro- 
fccutor  to  carry  a  complaint  on  the  fubject  to  any  other  tri- 
bunal. Lawyers  would  have  been  very  unwilling  to  under- 
take, and  the  Judges  equally  unwilling  to  entertain,  fuch  a 
caufc  in  Weftminftcr-hall.  They  would  have  probably 
faid,  as  Mr.  Juflice  Powis  did,  when  another  matter  touch- 
ing elc<Slions  was,  for  the  firft  lime,  brought  before  a  court 
of  common  law,  "  The  determination  of  this  is  particularly 
•'  refcrvcd  to  the  Parlianient :  we  are  not  acquainted  wilh 
*^  the  learning  of  elections,  and  there  is  a  particular  cuu- 
**  ning  in  it,  not  known  to  us  (i)." 

The  fird  inftancc  of  bribery  in  the  Journals  of  the  Houfc 
of  Commons,  is  that  of  Thomas  Longe,  in  the  reign  of 
Queen  Elizabeth,  which  has  been  cited  in  fo  many  books, 
that  I  (hould  not  repeat  it  here,  if  it  were  not  tor  the  diffi- 
culty I  Hnd  in  reconciling  the  entry  of  it  in  the  Jouriuls, 
with  an  obfervation  which,  in  the  report  ot  the  cafe  of  the  [402] 
King  V.  Pitt,  is  faid  to  have  fallen  from  the  Chief  Jufticc  of 
the  King's  Bench  on  that  occafion.  The  counfcl  againd 
the  profccution  in  that  cafe  cited  Lord  Coke's  account  of 
Longc's  cafe,  in  his  4th  Inllitute  (2),  where  he  fays,  "  That 
**  ihc  mayor  of  VVeftbury  w.is  fined  in  the  Houfe  of  Com- 
*'  mons."  Lord  Mansfield  is  made  to  fay  on  this,  "  The 
*'  latter  part  cannot  be  true.  There  could  be  no  fine  kt 
"  there. — It  muil  have  been  in  the  (lar  chamber  (3).** 
Now  the  words  of  the  entry  in  the  Jouriuls  arc  as  follows:        ^ 

"  Forafmuch  as  Thomas  Longe,  gentleman,  returned 
"  one  of  the  burgefies  for  the  borough  of  VVcftburye,  iu 
**  the  county  of  Wiltefljirc  for  this  prcfent  Parliament, 
"  bcini;  a  very  fimple  man,  and  of  fmall  capacity  tu  fervc  in 
"  that  place,  hath  this  il.iv  in  mun  cumt  cor.rdlcJ,  that  he 

(1)  1  Lord  Raym.  p.  944.         (a)  P.  13.         (j)  J  Burr.  p.  1  J)6. 

V  4  "  gave 
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Note  "  gave  unto  Anthony  Garlande,  mayor  of  the  faid  town  of 
(B.)  cc  Weftbury,  and  unto  one  *  Watts  of  the  fame  town,  the 
*'  fum  of  four  pounds  for  that  place  and  room  of  burgefs- 
"  fhip;  it  is  ^r^<fr^^  by  this  Houfe,  that  the  faid  Anthony 
<'  Garlande,  and  the  faid  Watts,  fhall  immediately  repay 
<*  unto  the  faid  Thomas  Longe  the  faid  fum  of  four  pounds ; 
*'  and  alfo  that  a  fine  of  twenty  pounds  be  by  this  Houfe 
*'  afTefled  upon  the  corporation  or  inhabitams  of  the  faid 
*'  town  of  Weftbury,  to  the  Queen's  majefty's  ufe,  for 
[4^3]  "  ^^^'^  ^^'^  lewd  and  flanderous  attempt;  and  that  the  faid 
**  Thomas  Longe,  his  executors  and  adminiftraiors,  (hall 
**  be  difcharged  againft  the  faid  Anthony  Garlande  and 
«  *  Watts,  their  heirs,  executors  and  adminiftrators,  of 
**  and  for  all  bonds  made,  by  the  faid  Thomas  Longe,  to 
"  any  perfon  or  perfons,  touching  the  difcharge  of  the  exer- 
"  cife  of  the  faid  room  or  place  of  burgefsfliip,  in  anywife 

« (I)." 

It  appears,  therefore,  that  the  Houfe,  de  fa£io^  did  fet  a 
fine  in  this  cafe,  as  they  did  in  the  cafe  of  Arthur  Halle, 
which  Lord  Coke  quotes  in  the  fame  place,  Jf  the  words 
afcribed  to  Lord  Mansfield  really  fell  from  him,  we  muft 
fuppofe  that  he  meant,  that,  de  jure^  the  Houfe  could  not 
impcfe  a  fine,  and  that,  in  fuch  cafes,  the  ftar  chamber  was 
the  court  whofe  province  it  was,  in  thofe  days,  to  inflidt 
that  punifhment. 

It  is  eflential  to  the  very  idea  of  eleSiion^  that  it  ihould  be 
free-f  and  this  has  been  declared  by  the  legiflature  in  the  fta- 
tute  of  Weftminfter  i.  (2),  with  regard  to  ele<ftions  in 
general,  and  by  the  Declaration  of  rights  (3),  with  regard 
to  ele£lions  of  members  of  Parliament,  Hence  it  is  under- 
stood that,  independent  of  the  pofitive  ftatutes  againit  bri- 

(1)  Journ.  9  May,  1571.  vol.i,         (3)   i  Will,   and  Mar.    z  k^, 
p.  88.  col.  z'.  cap,  2, 

(2)  3  Edw.  X.  cap.  5. 

bery, 
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bcry,  whenever  a  perfon  i&  returned  in  confequencc  of  an  Note 
undue  influence  acquired  by  th.it  means,  his  election  is  void;  ^^'^ 
and  that  every  vote  purchafcd  by  bribery  is  alfo  void,  the 
perfon  who  gave  his  voice  under  fuch  *  influence,  being  to  be 
confidered  as  if  he  had  not  voted  at  all.  There  arc  deter- 
minations of  the  Houfe  to  this  efFe<5>,  previous  to  the  fta- 
tutes.  Lord  Coke  tells  us,  that  Longe  was  removed ;  and 
I  think  we  may  infer  that  he  was,  from  the  entry  in  the 
Journals,  though  it  is  not  pofitively  mentioned  there.  In 
the  cafe  of  Stockbridge,  15  Nov.  1689,  the  election  wai 
avoided  on  account  of  bribery.  Journ.  vol.  x.  p.  287. 
col.  I,  2. 

Treating,  gifts,  promifes,  &c.  although  of  the  fame  nature 
with  bribery,  yet  not  falling  within  the  popular  fcnfe  of  the 
word,  which  is  confined  to  the  adtual  p;iyment  of  money, 
were  frequently  fubftituled  in  place  of  a  direct  purchafc,  in 
the  hopes  that  the  offence,  in  that  fliapc,  would  pafs  with 
impunity.  This  the  Houfe  endeavoured  to  obviate,  by  the 
following  refolution  of  the  2d  of  April  1677  (i)>  which  wai 
made  a  (landing  order,  21  Odober  1678  (2). 

Rcfolved,  •*  That,  if  any  perfon,  hereafter  to  he  clctHed 
"  into  a  place  for  to  fit  and  ferve  in  the  I  loufe  of  Commons 
**  for  any  county,  town,  port,  or  borough,  after  the  teftc,  or 
"  the  ifluing  out  of  the  writ  or  writs  of  cleclion,  upon  the 
"  calling  or  fummoning  of  any  Parliament  hereafter ;  or, 
**  after  any  fuch  place  becomes  vacant  hereafter  in  the  time 
'*  of  Parliament,  fhall  by  himfclf,  or  by  any  other  in  hit 
**  behalf,  or  at  his  charge,  at  any  time  before  the  thy  o(  his 
"  cled^ion,  give  any  perfon  or  perfuns,  having  vote  in  any  [405] 
^'  fuch  ele(5tion,  any  meat  or  drink,  exceeding  in  the  true 
"  value  of  ten  pounds  in  the  whole,  in  any  place  or  places, 
"  but  in  his  own  dwclliiiL'-houfc  or  h.ibiiaiion,  bcnu  the 
*^  udi.il  pi.ice  of  his  abode  for  li.\  months  U{\  juft  ;  or  Ihall, 

(1)  Journ.  vol.  ix.  p.  411.  col.  1.  (i)  IbuL  p.  517. 

«*  before 
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Note  "  before  fuch  eledlion  be  made  and  declared,  make  any  otficr 
(B.>  «  prefent,  gift,  or  reward,  or  promife,  obligation,  or  en- 
"^^  *'  gagement  to  do  the  fame,  either  to  any  fuch  perfon  or 
"  pcffons  in  particular,  or  to  any  fuch  county,  city,  town, 
»*  port,  or  borough  in  general ;  or  to,  or  for  the  ufe  and 
*'  benefit  of  them,  or  any  of  them ;  every  fuch  entertain- 
"  ment,  prefent,  gift,  reward,  promife,  obligation,  or  en- 
''  gagement,  is  by  this  Houfe  declared  to  be  bribery:  and 
*'  fuch  entertainment,  prefent,  gift,  reward,  promife,  obli- 
*^  gation,  or  engagement,  being  duly  proved,  is  and  fhall 
''  be  fufficient  ground,  caufe,  and  matter,  to  make  every 
*'  fuch  ele£lion  void,  as  to  the  perfon  (o  offending,  and  to 
"  render  the  perfon  fo  ele6led  incapable  to  fit  in  Parliament 
"  by  fuch  ele(Slion  j  and  hereof  the  Coijimittee  of  elections 
"  and  privileges  is  appointed  to  take  efpecial  notice  and 
*''-  care ;  and  to  a6l  and  determine  matters  coming  before 
"  them  accordingly/' 

This  order  is  clearly  the  model  on  which  the  ftatute  of 
7  Will.  III.  cap.  4.  commonly  called  the  treating  adl,  was 
formed,  which  however  varies  from  it  in  feveral  refpe£ls. 
It  is  thereby  enabled, 

Se<Sl.  I.  "  That  no  perfon  or  perfons  hereafter  to  be 
[406]  "  elected  to  ferve  in  Parliament  for  any  county,  city,  town, 
"  borough,  port,  or  place,  within  the  kingdom  of  England, 
"  dominion  of  Wales,  or  town  of  Berwick  upon  Tweed, 
"  after  the  tefte  of  the  writ  of  fummons  to  Parliament,  or 
"  after  the  tefte  or  the  ifTuing  out  or  ordering  of  the  writ 
"  or  writs  of  election  upon  the  calling  or  fummoning  of  any 
*'  Parliament  hereafter,  or  after  any  fuch  place  becomes  va- 
"  cant  hereafter  in  the  time  of  this  prefent,  or  of  any  other 
<'  Parliament,  fliall  or  do  hereafter,  by  himfelf  or  themfelves, 
"  or  by  any  other  ways  or  means  on  his  or  their  behalf,  or 
"  at  his  or  their  charge,  before  his  or  their  eledlion  to  ferve 

in  Parliament  for  any  county,  city,  town,  borough,  port, 

or  place  within  fas  above)^  dircdlly  or  indire(5lly  give, 
I  <?  prefent, 
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*<  prcfcnt,  or  allow  to  any  pcrfon  or  pcrfons,  having  voice       V    e 

**  or  vote  in  fuch  election,  any  money,  meat,  drink,  enter-    ^        1_ 

•*  tainmcnt,  or  provifion ;  or  make  any  prcfcnt,  gift,  reward, 

<'  or  entertainment,  or  (hall,  at  any  time  hereafter,  make  any 

*'  promifc,  agreement,  obligation,  or  engagement,  to  give 

**  or  allow  any  money,  meat,  drink,  provifion,  prefect,  rc- 

*'  ward,  or  entertainment,  to  or  for  any  fuch  pcrfon  or  per- 

'^  fons  in  particular,  or  to  any  fuch  county,  city,  town,  bo- 

*'  rough,  port,  or  place  in  general,  or  to  or  for  the  ufc,  ad- 

**  vantage,  bencHt,  employment,  profit,  or  preferment  of  any 

'*  fuch  pcrfon  or  pcrfons,   place   or  places,   in  order  to  be 

"  cle£led,  or  for  being  cieclcd,  to  fervc  in  I^arliamcnt  for 

*'  fuch  county,  city,  borough,  town,  port,  or  place." 

And,  Se<St.  2.  *'  That  every  pcrfon  and  perfons  (o  giving,  r4C7] 
*'  prcfenting,  or  allowing,  makings  promifing,  or  engaging, 
**  doing,  acting  or  proceeding,  (hall  be,  and  are  hereby  dc- 
*'  dared  and  enacted  difibled  and  incapacitated,  upon  fuch 
"  election,  to  fcrve  in  ParliamL-nt  for  fuch  county,  city, 
**  town,  borough,  port,  or  place ;  and  that  fuch  pcrfon  or 
"  perfons  (hall  be  deemed  and  taken,  and  arc  hereby  dc-clarcd 
"  and  cna£ted  to  be  deemed  and  taken,  no  members  in  Far- 
*'  liamcnt,  and  (hall  not  a£t,  fit,  or  have  any  vote  or  place 
*'  in  Parliament,  but  (hall  be  and  are  hereby  declared  and 
'*  cnadtcd  to  be  to  all  intents,  conOrudions  and  purpof^re, 
'*  as  if  they  had  been  never  returned  or  elected  members  for 
"  the  Parliament." 

Notwiihftanding  this  ftatute,  bribery,  in  all  its  branches, 
was  carried  every  day  to  greater  exccfs,  and  the  Icgidaturc 
found  it  ncccflary  to  make  more  effedtual  provifions  to  put 
a  check  to  it,  by  inflicting  fevcre  penalties  on  the  otl'cndcrs, 
and  by  making  it  the  intcreft  of  pcrfons,  privy  to  the  oHcncc, 
to  make  fuch  difcoverics  as  might  bring  them  to  JuOice. 
'J'his  was  done  by  the  acl  of  the  id  of  Geo.  II.  cap.  24.  of 
which  the  following  claufts  defcrvc  particular  attention : 

Sc6t,  I.  "  Upon  every  clc(^ion  of  any  member  or  mcm- 

•*bcrs 


'4oS  NOTES. 

Note      "  bers  to  ferve  for  the  Commons  in  Parliament,  every  free^" 
(B.)        cc  holder,  citizen,  freeman,  burgefs,  or  perfon,  having  or 
"^"'  *'  claiming  to  have  a  right  to  vote  or  be  polled  at  fuch  elec- 

"  tion,  fliall,  *  before  he  is  admitted  to  poll  at  the  fame  elec- 
"  tion,  take  the  following  oath  (or  being  one  of  the  people 
*'  called  Quakers,  (hall  make  the  folemn  affirmation  ap- 
"  pointed  for  Quakers),  in  cafe  the  fame  (hall  be  demanded 
"  by  either  of  the  candidates,  or  any  tv/o  of  the  electors  j 
"  That  is  to  fay, 

"  I,  A.B.  do  fvvear,  (or,  being  one  of  the  people  called 
"  Qj^iakers,  I,  A.  B.  do  folemnly  affirm),  I  have  not  re- 
"  ccived,  or  had  by  myfelf,  or  any  perfon  whatfoever  in 
"  truft  for  me,  or  for  my  ufe  and  benefit,  directly  or  indi- 
"  re6lly,  any  fum  or  fums  of  money,  office,  place  or  em- 
"  ployment,  gift  or  reward,  or  any  promife  or  fecurity  for 
"  any  money,  office,  employment  or  gift,  in  order  to  give 
"  my  vote  at  this  ele61:ion,  (and  that  I  have  not  been  before 
"  polled  at  this  election.) 

Se6l.  7.  "  If  any  perfon  who  hath,  or  claimeth  to  have, 
"  or  hereafter  fhall  have,  or  claim  to  have  any  right  to  vote 
**  in  any  fuch  eledlion,  fhall,  from  and  after  the  faid  24th 
*'  day  of  June  which  fliall  be  in  the  year  of  our  Lord  one 
"  thoufand  feven  hundred  and  twenty-nine,  afk,  receive  or 
"  take  any  money  or  other  reward,  by  way  of  gift,  loan  or 
"  other  device,  or  agree  or  contra6t  for  any  money,  gift, 
"  office,  employment,  or  other  reward  whatfoever,  to  give 
"  his  vote,  or  to  refufe  or  forbear  to  give  his  vote  in  any 
"  fuch  eledlion,  or  if  any  perfon  by  himfelf,  or  any  perfon 
"  employed  by  him,  doth  or  fhall,  by  any  gift  or  reward,  or 
"  by  any  promife,  agreement  or  fecurity  for  any  gift  or  re- 
[409!  "  ward,  corrupt  or  procure  any  perfon  or  perfons  to  give  his 
"  or  their  vote  or  votes,  or  to  forbear  to  give  his  or  their 
"  vote  or  votes  in  any  fuch  eledlion,  fuch  perfon  fo  ofFending 
**  in  any  of  the  cafes  aforefaid,  fhall,  for  every  fuch  offence, 
"  forfeit  the  fum  of  five  hundred  pounds  of  lawful  money  of 

«  Great 
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«'  Great  Britain,  to  be  recovered  as  before  dircdled;  (i.  t,  >^"'^^ 
"  §  I.  by  a»Stion  of  debt,  bill,  plaint,  or  information,  in  any  ^^^'^ 
"  of  his  Majcfty's  courts  of  record  at  W'eftminfter;  and  if 
''  the  offence  (hall  be  committed  in  Scotland,  by  fummary 
*'  a(5lion  or  complaint  before  the  court  of  feffion,  or  by  pro- 
"  fccution  before  the  court  of  judiciary),  together  with  full 
"  cods  of  fuit  i  and  every  perfon  offending  in  any  of  the 
'*  cafes  aforcfaid,  from  and  after  judgment  obtained  againft 
"  him  in  any  fuch  action  of  debt,  bill,  plaint,  or  informa- 
**  tion,  or  fummary  aiStion  or  profccution,  or  being  any 
**  othtrwife  lawfully  convi^ed  thtreof  fhall  for  ever  be  dif- 
**  abled  to  vote  in  any  clciStion  of  any  member  or  members 
"  to  Parliament,  and  alfo  fhall  for  ever  be  difabled  to  hold, 
excrcife,  or  enjoy  any  office  or  franchifc  to  which  he  and 
they  then  fhall,  or  at  any  time  afterwards  may  be  entitled, 
as  a  member  of  any  city,  borough,  town  corjwrate,  or 
*'  cinque  port,  as  if  fuch  pjrfon  was  naturally  dead." 

By  Scdt.  8.  Any  perfon  offendmg  againfl  the  acJ^,  who, 
within  twelve  months  after  the  elctSlion,  flia\l  difcover  another 
perfon  or  perfons  offending  againfl  it,  fo  as  the  perfon  fo  dif- 
covercd  be  thereupon  convicted,  fuch  perfon  io  difcovering, 
and  not  having  been  before  that  time  convi(5\ed  of  any  of-  [4^0] 
fence  againfl  the  a(5t,  is  exempted  from  the  penalties  and 
difabilities  which  he  would  othcrwifc  incur. 

By  Sc*5t.  II.  (cxplaiijcd  by  the  gih  of  Geo.  II.  cap.  38.) 
thole  peiialttes  and  difabilities  are  not  to  take  place,  unlets 
the  profecution  be  conimcnccd  within  two  years  after  they 
iliall  be  incurred.  • 

Vi^  the  i6ih  of  Geo.  II.  op.  il.  the  provifions  of  the  2d 
of  Geo.  II.  cap.  24.  arc  extended  to  the  cle^ion  of  delegates 
in  Scotland  ( i ),  with  this  variance,  that  a  different  aith  ii 
thereby  prefcribed  for  the  m.«gi  11  rates  and  counfellors,  who 
are  the  electors  of  the  dclci^aics  (2), 

(1)   16  Geo.  II.  cap.  II.  ^  ]].         (a)  16  Geo.  II.  cap.  11.  \  34. 

Upon 


NOTES. 

Upon  thefe  flatutes  Mr.  Juftice  BlackftoAje  obferves,  that 
there  is  nothing  wanting  to  complete  their  elfficacy,  but  re-* 
folution  and  integrity  to  put  them  in  ftridl  execution  (i)* 
Since  the  new  judicature  was  eftabhflied,  the  public  have 
feen  that  fuch  vigorous  execution  of  this  part  of  the  law  is 
no  longer  wanting,  whatever  may  have  been  the  cafe  when 
the  learned  Judge*s  work  was  firft  publifhed.  There  are 
ilill  however  many  queftions  which  having  arifen  on  the 
conftrud^ion,  both  of  the  ftatutes,  and  of  the  common  hw 
of  Parliament,  concerning  bribery,  and  not  having  been 
fettled  by  direct  determinations,  ferve  to  embarrafs  thofe 
["411]  who,  from  a  fenfe  of  its  dangerous  tendency,  are  zealous  to 
eradicate  this  evil  as  far  as  is  poffible,  by  the  only  means  by 
which  It  can  be  done,  certain  and  fpeedy  punifhment. 

The  mod  confiderable  of  thofe  queftlons  are  as  follows: 

I.   How  far  does  the  incapacity  declared  by  the  flatute  of 
William  extend  ? 

The  moft  obvious  meaning  of  the  words  is,  that  the  per* 
fon  who,  in  order  to  be  ele6led,  has  been  guilty  of  any  of 
the  different  fpecies  of  bribery  there  defcribed,  fhall  be  in* 
capable  of  fitting  by  a  return  made  of  him  to  the  particular 
writ  after  the  tefte  of  which,  or  after  the  vacancy  which 
gave  occafion  to  it,  his  offence  was  committed.  By  this 
conftru6i:ion,  if  upon  fuch  perfon's  being  returned,  and,  in 
confequence  of  the  proof  of  the  offence,  his  election's  being 
declared  void,  a  new  writ  fhould  iffue,  and  he  fhould  Hand 
again,  and  be  chofen  and  returned,  without  renewing  the 
offence  after  the  tefte  of  fuch  new  writ,  he  would  be  entitled 
to  fit  on  this  new  eledion.  The  ftatute,  however,  has 
been  underflood  otherwife ;  and  the  words  "  fuch  eledlion'* 
are  explained  to  mean  any  election  made  to  fill  the  particular 
feat  for  which  the  firfl  writ  iffued,  which,  although  a  new 
writ  i flues,  the  fecond  election  Is  to  do,  for  it  cannot  be 


(i)  Black.  Com.  vol.  i.  p.  179.  4to, 
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faid  to  have  been  fupplicd  by  the  firft,  nobody  having  l>ccn       N'»:c 
thereby  entitled  to  take  pc'deirion  of  it.     The  determination   ^^  ]^_^ 
in  the  cafe  ©f  Thetford  in  1699,  or  rather  1700,  fccms  to 
carry  the  incapacity  ftill  farther.    On  the  26ih  of  •Januar)', 
the  Houfe  had  come  to  the  following  refolution  : 

R'.folvcd,+  **  That  James  Sloane,  Efquirc,  in  treating 
**  the  corporation  of  Thetford,  in  the  county  of  Norfolk, 
"  has  been  guilty  of  a  breach  of  the  late  act  of  Parliament 
'*  for  preventing  cxpcnccs  in  elections." 

Then  his  election  was  refolvcd  to  be  a  void  cled)ion  (i ) ; 
and  a  new  writ  ifluing,  Mr.  Sloanc  was  rc-chofcn,  and 
Mr.  Soamc,  the  other  candidate,  petitioned  againft  him; 
in  confequencc  of  which,  the  following  entry  appears  in 
the  Journals. 

2  March,  1699.  "  The  Houfe  (according  to  order) 
**  proceeded  to  take  into  confideration  the  z£\.  made  in  the 
"  7th  year  of  his  Majefty's  reign,  for  preventing  charge 
**  and  expcnce  in  cledUons  of  members  to  fervc  in  Parlia- 
"  mcnti — And  the  petition  of  Edward  Soamc,  tfq.  wa? 
**  read  J — And  the  faid  a£^  was  read; — And  Mr.  Sloane 
**  attending  (according  to  order\  he  was  heard  in  his  place; 
•*  —And  then  he  withdrew.  — And  a  debate  ariliiig  in  the 
"  Houll",  upon  the  cofilUuvStion  of  the  faid  ai>,  upon  Mr. 
"  Sloanc's  bring  agaiji  rhufcn  and  returned  for  the  borough 
"  of  Thetford.— ;\nd  the  qucftion  being  put,  That  the  (aid 
*'  Mr.  Sloane  be  capable  o^  Jening  in  this  freftnt  Parlsa^ 
"  nunt^  for  the  faid  borough, — It  paiTed   in  ilic  negative 

This  determination  would  extend  the  incapacity  to  every     [413] 
fubfcquent  vacancy  which  might  hippen  for  the  fame  place 
during  the  courfc  of  a  Parliament.     Thus,  if  a  third  writ 

[t  By  115  againft  no.]  (1)  J^J.  p.  151.  col.  1. 

(i)  Journ.    Tul.  xiii.   p.   145.         %  By  144  agiiult  111. 
col.  %. 
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Note  had  iflued,  and  Mr.  Soame  (or  any  new  candidate)  had  then 
(^•)  been  eletSled,  and  returned,  and  he  had  vacated  his  feat  a 
year  afterwards,  Sloane,  according  to  the  deeifion  of  the 
Houfe,  was  then  incapable  of  coming  in  his  room.  But,  as 
far  as  I  can  underftand  them,  th6  words  of  the  ftatute  do  not  ' 
warrant  fuch  a  conftru6lion  ;  much  lefs  can  they  mean  that 
a  perfon  offending  againft  the  ftatute  fliall  be  for  ever  after- 
wards incapable  of  reprefenting  the  place  where  the  offence 
was  committed ;  yet  this  feems  to  be  afferted  by  a  writer  of 
great  authority,  when  he  fays,  "  That  it  is  ena£led,  that 
«  no  candidate  (hall,  &c.  (reciting  the  prohibition  of  the 
adl:),  "^«  pain  of  being  incapable  to  ferve  for  that  place  in 
"  ParUa?nent  (i)." 

2.  Is  a  candidate  who,  before  the  tefte  or  iffuing  of  the 
writ,  or  before  the  vacancy,  has  bribed  one  or  more  eledors, 
but  who  has  a  majority  of  unbribed  votes,  and  has  been  re- 
turned, capable  of  fitting  on  fuch  return  ? 

This  cafe  is  not  within  the  provifions  of  either  of  the  fta- 
tutes ;  and  as  it  has  never  been  contended,  that  a  man  who 
has  been  guilty,  or  is  even  convi6lcd,  of  bribery,  thereby 
incurs  a  general  inability  to  be  elected,  it  would  feem,  upon 
1*414]  principle,  that  the  majority  of  fair  eledors  having  chofen 
fuch  a  perfon,  although  in  a  place  where  fome  have  been 
corrupted  by  him,  their  eledlion  ought  to  be  as  valid  as  if 
they  had  chofen  a  man  who  had  been  a  candidate,  and  had 
bribed,  in  another  place.  But  it  is  faid,  that  the  current  of 
determinations  is  otherwife ;  and  in  this  very  cafe  of  St.  Ives, 
it  was  underftood,  by  the  counfcl  on  both  fides,  that  Mr. 
Praed  muft  have  been  declared  duly  ele6led,  if  the  Commit- 
tee had  not  thought  that  a  perfon  who  has  gained  any  votes 
by  bribery  is  incapable  of  fitting  on  that  eledion,  although 
he  have  the  voices  of  a  majority  of  uncorrupted  eledors. 

3.  If  there  are  two  candidates,  and  one  has  been  guilty  of 

(1)  Blackft.  Com.  vol.  i.  p.  178.  4to. 
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bribery,  but  flill  has  a  majority  of  fair  unbribcd  voles,  (hall       Note 
the  other,  on  the  bribery  being  proved  on  the  firft,  be  dc-    ,^  ^^ 
clarcd  duly  elected  ? 

In  the  cafe  of  Chippenham,  in  169;,  Sir  Bafil  Fircbrafs, 
the  fitting  member,  had  60  votes;  Mr.  Talmafh,  the  peti- 
tioner, only  44.  Bribery  was  imputed  to  the  fitting  mem- 
ber. Hut  only  14.  of  his  votes  were  objected  to,  and  the 
objcciions  to  7  were  given  up ;  fo  that,  deducting  the  other 
7,  he  remained  wiih  a  confidcrablc  majority.  Yet  the 
Houfc  refolved,  22  Jan.  7'hat  Sir  Bafil  Firebrafs,  by 
himfclf,  or  agents,  had  been  guilty  of  bribery,  and  was  not 
•  luly  cled^cd  ;  and  that  Mr,  Talmajh  uas  duly  eleSfed  (I ). 

'Fhis  cafe,  however,  is  not  fufficient  to  cftablifh  a  dovE^rinc  [4^5] 
clearly  againft  rei'fon  and  juftice.  If  it  is  the  law  of  Parli.i- 
mcnt,  that  a  candidate  who  is  guilty  of  bribing  a  fmglc 
voter,  cannot  fit  on  that  occafion  for  the  place  where  he  was 
guilty  of  the  bribery,  ftill,  as  the  f»!<fl  of  his  having  fo  done 
is  not  to  be  prcfumed  to  have  been  known  to  the  other  fair 
electors  who  voted  for  him,  their  votes  cannot  be  taken  to 
have  been  thrown  away,  which  they  muft  be,  in  order  to 
ciuiile  the  other  candidate  to  the  feat.  The  cafe  of  Chip- 
penham was  cited  laft  winter  in  that  of  Shanedniry,  but  it 
was  little  relied  on,  and  the  contrary  do^rine  fecmed  to  be 
confidercd  in  general  in  all  the  bribery  caufes  as  Unqueftion- 
rble,  viz.  That  a  petitioner  who  proves  bribery  on  the  fit- 
ting member,  mult  a'fo  difqualify  by  bribery^  ot"  olherwifc, 
a  fullicient  number  of  the  fitting  member's  votes  to  leave 
himfelf  a  maj<>rity,  before  he  can  be  entitled  to  the  feat. 

4.  If  a  candidate,  or  his  agent,  give,  or  prom ifc  money, 
OT  other  reward,  to  a  voter,  in  order  to  procure  his  vote  for 
Inch  candidate,  and  the  voter  afterward*  vote  for  another 
candidate,  is  the  firll  thereby  difqualificd  from  fitting  even 
if  he  have  a  majority  of  legal  voles  f 

(•)   Journ.  Vol.  X    p.  t\^.  col.  :. 

Vol.  II.  Z  Thr 
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Note  The  counfel  for  the  petitioner  in  the  cafe  of  Shaftefbur/ 

^^•^        maintained  the  negative  of  this  propofition  ;  yet,  upon  the 

"^    '  fame  frenera),  though  inaccurate  idea  of  an  invafion  of  the 

freedom  of  election,  on  which  alone  the  determination  men- 

fj-i"!      tioned  under  the  fecond  queftion  muft  have  proceeded,  it 

would  feem  that  the  affirmative  ought  to  be  adopted.     It  has 

been  determined,  by  the  Court  of  King's  Bench,  that,  in 

fuch  a  cafe,  the  penalties  of  the  ftatute  of  George  the  lid. 

are  incurred  by  the  corrupter  (i).* 

5.  If  an  eledtor  receive  a  bribe,  and  in  confideration 
thereof  engage  to  vote  for  one  candidate,  and  at  the  ele6lion 
vote  for  another,  on  whofe  behalf  he  has  received  no  bribe, 
is  the  gratuitous  vote  given  by  fuch  eledlor  for  the  other  a 
good  vote,  or  void  ? 

It  was  generally  underftood  by  the  counfel,  that,  accord- 
ing to  the  ftate  of  the  poll  in  the  cafe  of  Saint  Ives,  Mr. 
Drummond  could  not  have  been  declared  duly  elefted,  if 
the  Committee  had  not  thought  that  fuch  votes  were  void. 
The  Committee,  in  the  cafe  of  Shaftelbury,  was  alfo  fup- 
pofed  to  have  been  of  this  opinion :  the  ground  of  which  is 
this.  That,  by  the  oath  prefcribed  by  the  ftatute  of  George 
the  Second,  the  eledor  muft  fwear,  that  he  hath  received 
no  money.  Sec,  "  in  order  to  give  his  vote  at  that  ek^ion.'* 
An  elector  who  refufes  this  oath  cannot  vote.  Therefore 
if  he  is  proved  to  have  been  in  fuch  a  fituation  at  the  elec- 
tion, that  he  could  not  have  taken  the  oath  without  perjury, 
his  vote,  according  to  the  true  conftru61ion  of  the  ftatute, 
ought  not  to  be  allowed.  I  have  heard,  however,  that  fomc 
very  diftinguiftied  charadlers  in  Weftminfter-hall  hold  a 
contrary  opinion.  They  think  that  the  meaning  of  the  oath 
is,  that  the  elector  fhall  fwear  that  he  had  not  received  any 

(1)  Sul (Ion  1;.  Norton.  3  Burr,  vote  according  to  his  requeft, 
l^.  1235.  though  he  in  fa^  does  not.] 

[•  If  the  voter  has  promifed  to 
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monqr,  &c.  In  order  to  vote  for  the  pcrfon  for  whom  he  did  Note 
vote.  'I'hat  at  any  rate,  till  the  oath  is  tendered  and  re-  ^  ( •^- ' 
fufcd,  it  can  have  no  efFc(5>,  and  that  the  validity  of  the  vote, 
till  then,  mu(i  depend  on  the  general  principle  of  the  free- 
dom of  choice.  'I'hat  the  choice  made  by  the  elector  in  the 
cafe  put,  is  free,  and  unbiaftcd.  That  it  is  unqueftionable 
that,  if  fuch  clciilor  had  a  vote  at  any  other  place,  he  might 
there,  after  receiving  the  bribe,  vote  for  a  perfon  who  had 
not  bribed  him  (unlcfs  he  had  been  previoufly  convicted  ac- 
cording to  Setfl.  7.  of  the  ftatutc  of  George  the  Second). 
That  he  might  vote  at  the  election  of  any  other  officer;  as 
a  mayor,  a  (hcriff,  Sec,  and  his  vote  in  thofe  cafes  would  be 
good  ;  and  that  the  election  of  one  member  for  a  place  is  as 
diltiiii^  a  ihing  fri)m  the  election  of  the  other,  as  the  election 
of  a  member  for  one  place  is  from  that  of  a  member  for  an- 
other i  or  as  that  of  a  member  of  Parliament  is  from  that 
of  a  fhcrifr  or  other  officer.  This  idea  is  elucidated,  if  not 
corroborated,  by  what  has  been  faid  in  the  cafe  of  BriHo!, 
note  (B),  to  (how  that  formerly  the  two  members  for  a 
place  were  not  chofcn  ftmul  IS  ft-md^  and  that  there  is  no 
l.iw  which  makes  it  necelVary  that  they  (hould  be  fo  chofcn, 
at  this  day. 

6.  If  an  elector  is  proved  to  have  acted  as  an  sgent  in 
bribing  other  cletftors,  but  there  is  no  proof  that  he  himfclf 
was  bribed,  is  his  vote  a  good  vote,  or  void  ? 

Thofe  who  argue  that  it  is  void,  fay  that  the  adting  as  an     fi  18I 
agent  in  bribing  others  is  fuch  an  infringement  of  tjic  free- 
dom of  election,  that  the  law  will  freftam  that  fuch  agent 
was  as  little  fcrupulous  with  regard  to  himfclf,  as  he  had 
been  with  regard  to  other?. 

7.  If  an  clcdlor  receive  a  bribe  in  order  l)oih  to  vote  him- 
fclf, and  to  procure  the  votes  of  others,  and  he  from  that 
corrupt  motive  do  procure  the  votes  of  others,  but  without 
c  orrupting  them,  and  merely  by  pcrfuafion,  or  a  juftihablc 
inilucnce  which  he  may  have  over  them,  fh.ill  the  votes  fo 
procured  be  cciifidercd  as  good,  or  as  being  void  ? 

11  I  am 


4iS  NOTES. 

Note  I  am  not  aware  that  this  queftion  has  ever  been  agitated 

(^•^^  before  a  Committee  of  ele6liorts ;  but  it  was  the  chief  point 
in  the  cafe  of  the  annual  eledtion  of  the  magiftrates  of  the 
borough  of  Stirling  in  Scotland,  for  Michaelmas  1773,  and 
the  court  of  feffion,  i  March  1775,  avoided  the  election 
on  the  ground  that  fuch  votes  were  bad  (i).  As  they  muft 
have  determined  this  upon  general  principles,  thofe  prin- 
ciples would  be  equally  applicable  to  votes  at  an  ele6lion  of 
a  member  of  Parliament.  But  the  decifion  was  carried  by 
avery  fmall  majority;  I  believe  only  of  one  voice;  and  an 
[419]  appeal  was  brought  in  the  Houfe  of  Lords,  which  flands 
firft  to  be  heard  when  the  Parliament  meets, 

[The  fame  point  came  into  difcufllon  in  the  cafe  of  Irwin 
V.  'John  Adam^  of  Maryborough,  July  1780;  but  it  was 
not  decided,  no  decree  having  been  made  in  the  caufe.— 
Wight,  p.  263.] 

[  8,  Suppofe  there  are  two  candidates,  A.  and  B.,  C.  a 
voter,  takes  a  bribe  to  vote  for  A»,  and  votes  for  him  and 
for  B.,  is  his  vote  for  B.  bad  ?] 

{f^  The  refolution  of  the  Houfe  concerning  bribery, 
which  is  cited  in  the  Cafe  of  Hindon  (2),  has  been  renewed 
at  the  beginning  of  every  fefTion,  ever  fmce  13  Feb.  170?^ 

(2)- 

(i)  John  Paterfon  and  others  p.  13.  and  in  the  cafe  of  the  Ap- 

againlt     James   Alexander,    Efq.  pellants,  pag.  3. 
and  others.    See  the  Interlocutor         (2)  Supra^soX.'x.  p.  198. 
in  the  cafe  of  the   Refpondcnts,         (2)  Journ.  vol.xiii.  p.  326,  327. 


XKIV. 


TH  E 


A       S       E 


Of  the  DISTR  ICT  of 


NORTH  BERWICK,  HADDINGTON,  LAUDER, 
JEDBURGH,  AND  DUNHAR, 

In     SCOTLAND. 


'^'  3 


The  Committee  was  chofen  on  Tuefday,  the   2d  of  May, 
aiid  confided  of  the  following  Gentlemen: 


'  Eaft  Grinftead. 

Milborne  Port. 

Oxfordfhire. 

Malmefbury. 

Midhurft. 

Downton. 

Boroughbridge. 

Hereford. 

Taunton. 
S  Peterborough. 

Brecdnfliire. 

Briftol. 

Dumfriesfhire. 


Lord  George  Germaine,  Chairmaif^ 

Charles  Wolfeley,  Efq.     -     -  - 

Lord  Charles  Spencer  -     -     -  - 

AViliiam  Strahan,  Efq.      -   -  -  - 

John  Orde,  Efq.     -     -     -     -  - 

Sir  Philip  Hales,  Bart.      -     -  - 

Anthony  Eyre,  Efq.    -     -     -  - 

John  Scudamore,  Efq.      -     -  - 

Alexander  Popham,  Efq.  -     -  - 

Richard  Benyon,  Efq.        -     -  - 

Charles  Morgan,  Efq.       -     -  - 

Edmund  Burke,  Efq.  -     -     -  - 

Robert  Laurie,  Efq.     -     -     -  - 
Nominees:    - 
Of  the  Petitioner^ 

Fletcher  Norton,  Efq.       -     -  - 

Of  the  Sitting  Member^ 

Sir  Cecil  Wray,  Bart.       '     '  'J 

Petitioners : 

Sir  Alexander  Gilmour,  Bart. 
Andrew  Dickfon,  Efq.  &c.     Conftituent  Members  of  the 
Town  Council  of  the  borough  of  Haddington,  at  Mi« 
chaelmas,  1774. 
The  Magiftrates  and  Town  Council  of  North  Berwick. 
The  Provoft,   Magiftrates,  and  Town  Council    of  the 
borough  of  Dunbar. 

Sitting  Member  : 
The  Honourable  John  Maitland. 

Counsel: 

For  the  Petitioners, 

Mr.  Crofby,  Mr.  Lee. 

For  the  Sitting  Member, 
Mr.  Rae,  Mr.  Hardinge. 


Carllfle. 


^aft  Retford. 


0  -» 
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THE 

CASE 

Of  the  D I  S  T  R  1  C  T   of 

N  O  J<  T  II     BERWICK,  8cc. 


OX  Wcdncfclay^tlic  3d  of  May,  the  Committee 
being  met,  and  the  petitions  read,  they  all 
apjK-arcd  to  contain  the  fame  allegations,  viz. 

Tliat,  at  the  ele6\ion  of  a  member  to  reprcfcnt 
the  boroughs  of  North  Berwick,  Hatldington^ 
Lauder,  Jedburgh,  and  Dunbar,  at  North  Ber- 
wick, the  preliding  borough  of  the  ditlricl  for  the 
time, on  Monday  the  3  id  of  Ovftober,  17741  com- 
mifTions  were  produced  in  favourof  perfons  named 
as  delegates  for  the  levcral  lx)roughs ;  and  David 
Kinloch,  Ki\\.  appeared,  and  ciaimeil  a  vote,  as 
having  been  the  perfon  duly  eleftctl  delegate  for 
the  borough  of  Haddington,  though  a  commifTion  [4-4} 
had  been  made  out  in  fiivour  of  Robert  Burton, 
Efq;  provofl  of  Haddington  ;  and  acconlingly  he 
gave  his  vote  at  the  cledion,  under  protefl  i  and 
that  the  delegates  producing  commifTions  from  the 
boroughs  of  Haddington,  l^iudcr»  and  Jedburgh^ 
voted  for  the  Hon.  John  Maitland,  clerk  of  the 
|*ipe  in  the  court  of  Exchequer  in  Scollaml,  and 

z  4  ii»c 
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the  delegates  from  North   Berwick  and  Dunbar 

voted  for  Sir  Alexander  Gilmour,   the   petitioner. 

That  Mr.    Maitland  had  been  returned,  but  Sir 

Alexander    Gilmour  was   duly  ele(fted,  and   was 

therefore  induced  to  make  the  prefent  application 

for  redrefs ;  for  that  Mr.   Maitland  was  incapable 

of  reprefenting  this  diflridl  of  boroughs,  or  fitting 

as  a  member  in  the  Parliament  of  Great  Britain  (A), 

by  virtue  of  the  flatute  of  the  6th  Anns,  cap.  7. 

§  5.  his  office  of  clerk  of  the  Pipe,  in  the  court  of 

Exchequer  in   Scotland,   having  been  created  or 

erecled  fince  the  25th  of  Odober,  i;^05  ;  and  that, 

belides  this,  the  two  commiflions  for  the  boroughs 

of   Haddington   and   Jedburgh   granted  to   Mr. 

[42 5 J    Burton,  and  Mr.  Hogg,  as    their  delegates,  were 

granted  by  perfons  who  were  by  law  incapable  of 

eledling  a  delegate,  having  no  right  themfelves  to 

the  offices  they  affumed  in  the  faid  boroughs  ;  and 

the  faid  commiflions  were  procured  by  bribery,  cor* 

ruption,  and  undue   influence  ;  and,  if  there  were 

any   perfons    entitled   to   eledt  a  delegate  for  the 

borough  of  Haddington,  David  Kinloch  was  the 

perfon  duly  eledted,  and  his  vote  only  was  a  good 

vote ;  and  that  in  confequence  of  thefe,  and  many 

other  obj^dions  to  the  eledion  of  Mr,  Maitland, 

it  would  appear  that  Sir  Alexander  Gilmour  was 

the  perfon  duly   cleded  for  the  faid   diftrid  of 

boroughs;  Praying  therefore,  (i),  &c. 

From  this  ftate  of  the  allegations  of  the  feveral 

(i)  Votes,  7  Dec.  1774.  p,  44,  45. 

petitions^ 
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petitions,  it  appears  that  the  two  general  qucdions 
in  the  cafe  were, 

1.  Whether  Mr.  Maitland  was  chgiblc. 

2.  Whctlier  lie,  or  Sir  Alexander  Gihii<jur,  had 
thcmajority  of  legal  votes. 

It   was   propofed    by  the  Committee,  that  the    [4-6] 
firit  queflion    Ihould   be   argued  and  determined 
feparatcly. 

By  the  (latute  of  the  6th  of  Anne,  cap.  7.  §  25, 
it  is  enadted  as  follows  : 

"  That  no  perlbn,  who  fliall  have  in  his  owci 
•*  name,  or  in  the  name  of  any  perlon  or  jx^rfons  ia 
'*  trull  for  him,  or  for  his  benefit,  any  new  office 
"  or  place  of  profit  whaifoevcr  under  the  Crown, 
"  which  at  any  time  fince  the  iive-and-twentietli 
"  dav  of  October,  in  the  vear  of  our  Lord  one 
*'  thoufand  feven  hundred  and  ^\q^  have  been 
"  created  or  cre^cdy  or  hereafter  fliall  be  created  or 
<*  credted,  Ihall  be  capable  of  being  eledcd,  or  of 
**  fitting  or  voting  as  a  member  of  the  Uoufc  of 
•'  Commons,  in  any  Parliament  which  Ihall  be 
**   hereafter  fummoncd  and  holden." 

The  counfel  for  the  petitioners  contended,  that 
the  office  of  clerk,  of  the  l*iiK',  which  Mr.  Maitland 
was  admitted  to  have  been  poHcd'ed  of  at  the  time 
of-the  cledlion,  was  a  new  office  of  profit,  under  the 
Crown,  within  the  meaning  and  defcriplion  of  the 
llatutc. 

In  the  following  (\atc  of  the  material  circum-    [p?] 
llances  concerning  this  part  of  the  cafe,  the  fadls 
were,  in  part,  admitted,  and,  in  part,  proved  by 

aulhenlicatcd 
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authenticated  papers,  and  by  the  parole  teftimony 
of  Mr.  Walker  and  Mr.  Mackenzie,  two  attornies 
belonging  to  the  court  of  Exchequer  in  Scotland. 

There  exifted  in  Scotland  a  court  of  Exchequer, 
as  far  back  as  any  authentic  hiftory  of  that  country 
goes.  The  court  con  filled  of  the  Lords  of  the 
Exchequer,  and  a  number  of  clerks  and  other  in- 
ferior officers.  By  an  ejlabli/liment,  or  account  of 
the  officers  of  the  Exchequer  and  their  falaries, 
which  bears  date  in  1698,  and  is  the  lateft  to  be 
found  before  the  Union,  it  appears  that  there  were 
then  belonging  to  the  court — A  clerk  of  the  fhe- 
riif 's  roll,  a  clerk  of  the  borough  roll,  two  clerks  to 
the  Lord  Regiiler  and  Exchequer,  and  a  prefenter 
of  fignatures.  All  thefe  clerks  held  their  offices  for 
]ife,  by  virtue  of  commiffions/row  the  Lord  Regijier. 
The  falary  of  the  firft  was  only  136L  13s.  Scots. 
Of  the  fecond  180L  Scots.  Of  the  two  clerks  of 
Exchequer  i,oool.  Scots.  In  the  commiffion  to  a 
clerk  of  Exchequer,  he  was  ftyled  deputy  to  the 
[428]  Lord  llegifter,  didator  of  the  rolls,  and  keeper  of 
the  property-roll. 

By  the  treaty  of  union,  all  the  ordinary  courts  of 
juflice  in  Scotland  were  left  with  their  former  con- 
ftitutions  and  jurifdiclions.  But  with  regard  to 
the  Exchequer,  there  was  the  following  fkipulation : 
"  That  there  be  a  court  of  Exchequer  in  Scotland 
"  after  the  union,  for  deciding  queftions  concern- 
ing the  revenues  of  cuftoms  and  excifes  there, 
having  the  fame  power  and  authority  in  fuch 
cafes,  as  the  court  of  Exchequer  has  in  England  ; 
4  "  and 
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and  that  the  faid  court  of  Exchequer  in  Scotland 
have  power  of  paiTing  fignaturcs,  gifts,  tutorics, 
and  /;/  other  things^  as  the  court  of  Exchequer  at 
prcfcnt  in  Scotland  hath;  and  that  the  court  of 
Exchequer  that  now  is  in  Scotland  do  remain, 
until  a  new  court  of  Exchequer  be  fettled  by  the 
Parliament  of  Great  Britain  in  Scotland  after  the 
Union."  (i) 

In  the  year  following,  (1707)  a  court  of  Ex- 
chequer   was   "  fettled,  eflabliihcd,  eroded,   and 
*'  conftituted,**  in  Scotland, according  tothc  above    [429] 
ftipulation,  by  the  flatute  of   the   6th  of  (Jueen 
Anne,  cap.  26. 

It  was  thereby  cnaded,  that  the  Lord  High 
Treafurer  of  I^lngland,  a  Chief  Baron,  and  four 
Barons  to  be  (2)  appointed  by  the  Crown,  Ihould 
be  judges  of  the  court,  and  ihould  hold  their 
offices  *'  quamdiu  fc  bene gcfjeriut^  (3) 

I'hc  third  and  twcntv-firll  fcdions  arc  in  the 
following  word ^  ; 

Sed.  3.  **  And  it  is  further  enacted  by  the  au- 
**  thoriiy  aforefaid,  that  there  fliall  be  in  the  faid 
"  court  of  Exchequer  in  Scotland,  the  fevcral  of- 
**  fices  following  ;  that  is  to  fay,  the  office  of 
**  Queen*s  remembrancer,  the  office  of  Lord  Trea- 
^'  lurer's  remembrancer,  the  office  of  clerk  of  the  Pipe^ 
**  and  fuch  other  offices  now  in  being  in  the  court  of 
**  Exchequer  in  Ent^land,  or  [as]  arc  now  in  being  in 
**  Scotland,  relating  to  fignaturcs,  gifts,  and  tuto- 

(i)  Art.  19.         (:)  Sc«.  24.  (3)  Scft.  2. 

•*  ries 
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"  ries,  as  the  Queen's  Majefty,  her  heirs,  and  fuc^ 
"  cedbrs,  fliall  from   time  to  time  think  fit  and 
*'  proper,  to  be  conftituted   and  appointed  under 
"  the  feal  which   by  the  faid  articles  of  union  is 
[430]     <'  appointed  to  be  kept  in  Scotland:  and  that  fuch 
*'  perfons  fhall   be   the  mafters  or  chief  officers  of 
"  and  in  the  faid  refpedive  offices,  and  for  fuch  term, 
"  efi:atc,and  intereft  therein,  as  the  Queen's  Ma- 
^'  jefly,  her  heirs  and  fucc^flbrs,  (hall  from  time  to 
"  time  by  letters  patent  under  the  feal    aforefaid 
^'  ordain  or  appoint,  and  that   the  faid  mafters  or 
*'  chief  officers  of  the  aforefaid  feveral  officers  fhaU 
"  have  and  appoint  from  time  to  time  under  them, 
"  and  in  their  refpe(5live  offices,  fuch  and  fo  many 
"  attorneys  and  clerks  as  (hall  be  fit  and  proper 
'^  for  the  bufmefs  in  their  refpediive  offices  ;  which 
*'  faid  mafters  and  chief  officers,  as  alfo  the  faid 
''  attorneys  and   clerks,    fliall,    before   their   ad- 
*'  niiflions  into  their  offices  or  places  refpedlively, 
*'  take  fuch  oath  or  oaths  in  the  faid  court,  or  be- 
fore the  Chief  Baron,  or  one  of  the  Barons  of  the 
faid  court,  for  their  faithful  and  honeft  carriage 
and  behaviour  in  their  faid  offices  refpedively, 
as  the  like  officers,  attorneys,  and  clerks  in  the 
court  of  Exchequer  in  England  have  ufed  and 
*'  ought  to  do,  or  as  by  the   Barons  of  the  faid 
[431]     "  court  of  Exchequer  in  Scotland  fliall   for  that 
"  purpofe  be  devifed  and  appointed." 

Seel.  21.  "  Provided  always,  and  be  it  enadled, 
"  that  the  tzvo  principal  clerks  of  Exchequer  in  Scot- 
**  land>  and  other  officers  in  that  courts  who  havo 

"  grants 
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*'  grants  of  tlicir  offices  during  life,  or  of  inlicrit- 
"  ancc,  fliall  enjoy  their  offices  according  to  the 
"  nature  of  their  gift?,  except  in  i'o  far  as  thcfe 
"  offices  are  inconfiflcnt  with  the  conftitution  of 
*'  Exchequer,  as  the  fame  is  fettled  by  this  act : 
"  In  which  cafe,  be  it  enacted  by  the  authority 
**  aforefaid,  that  any  jxrrfon  having  right  to  any 
"  fuch  office,  fhall  be  provided  in  one  or  other  of 
'*  the  offices  eQabhllied  by  this  a(5t,  equal  in  value 
"  to  what  they  now  enjoy,  to  hold  for  life,  or  in 
•'  fee  rcipciflivcly,  or  have  fomc  other  equivalent 
"  recompcnce  for  the  lofs  of  fuch  office." 

At  the  time  of  the  Union,  the  two  clerks  of  Ex- 
chequer were  Mr.  Colin  Mackenzie,  and  Mr.  \\  il- 
liam  Stuart. 

After   the   cftabliflimcnt  matlc   by   the   6th  of 
Queen  Anne,  cap.  26.  took  place,  a  new  commif- 
fion  was  granted  h  the  Crown  to  Mr.  Mackenzie,    [432] 
a|)pointing    him   cUrk   of  the   PipCy    jointly  with 
Mr.   Tyas,    an  Englifli   lawyer,    and   another   to 
Mr.  Stuart,  appointing  him  joint  (Queen's  remem- 
brancer with  Mr.  Tarvar,  who  was  alfo  an  Encllih 
lawyer.     Mr.  Mackenzie,  in  his  new  comnufiion, 
was  (lyled  Recordator  ma^ni  rotuJiy  five  c lev iats  / 
In  the  fubfequent  commifllon,  the  word  **  fft^ij[/.i' 
tor'*  was  fubllituted  for  **  recordator^     The  former 
prefentcr  of  lignatures  continued  to  enjoy  the  fame 
office  without  a  new  commifiTion,  and  that  office 
ftill  fubfifts  in  Scotland. 

The  clerk  ot  the  Pipe  has  no  tuiiLLiuiib  Kiaiive 
to  the  dutv  of  the  court  of  Exchequer  as  a  court     ^ 

of 
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of  EngliHi  law;  the  accounts  which  pafs  through 
his  hands  are  thofe  relating  to  the  excile,  cuftoms^ 
feizures,  land-tax,  and  falt-tax.  Thefe  accounts 
are  firfl  enrolled  by  each  of  the  remembrancers, 
and  then  b}^  the  clerk  of  the  Pipe  (i).  There  are 
not  in  the  office  of  the  latter  any  records  prior  to 
the  Union.  The  property-roll  is  now  kept  by  the 
King's  remembrancer. 

[433]  Counsel/?/-///^  Petitioner, 

It  is  evident,  from  the  words  of  the  flatute  efta- 
blifl:iing  the  new  court  of  Exchequer  in  Scotland, 
as  well  as  from  a  comparifon  between  the  fundions 
of  the  clerk  of  the  Pipe,  and  of  the  former  clerks 
of  the  Exchequer,  that  the  office  of  clerk  of  the 
Pipe  was  created  by  the  ilatute.  It  is  impoffible 
to  prove  an  analogy  between  this  office,  and  that 
of  any  of  the  former  clerks.  It  is  fuppofed,  that 
it  will  be  faid  to  be  the  fame  with  dictator  of  the 
rolls;  but  if  fo,  why  was  a  new  commiffion  thought 
neceifary  for  Mr.  Mackenzie,  or  for  Mr.  Stuart  ? 
There  was  no  new  ommiffion  granted  to  the  pre- 
fenter  of  the  fignaturc  .,  becaufe  his  office  continued 
under  the  new  eflablifliiuent. 

If  the  clerk  of  the  Pip.  had  any  part  of  the  de- 
partment of  any  of  the  cid  officers,  fome  records 
relating  to  that  dcpai-tment  vv^ould  ftill  remain  in  his 
cuftody.  But  even  if  a  diflar;:  refemblance  were 
to  be  traced  between  one  of  the  old,  and  this  new 

(1;  6  Anne,  cap.  26.  Scft.  lu 

office. 
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ofEcc,  flill,  as  the  former  were  in  the  gift  of  the 
Lord  Ucgiftcr,  and  this  is  appointed  to  by  the 
Crown,  it  is  new  in  that  rcfpcd,  and  is  therefore 
within  both  the  words  and  the  fpirit  of  the  difqua- 
li tying  claufe  of  6th  Anne,  cap.  7. 

Cou  N  s  E  L  for  the  bitting  ^Icmber, 

The  intention  of  the  Icgiflaturc,  with  regard  to 
the  difquahfying  chiufe,  in  the  adl  of  the  6th  of 
Queen  Anne,  will  be  bed  known  by  tracing  it5 
hiftor)'. 

Before  the  Revolution,  there  was  no  ftatute  by 
which  the  holder  of  any  ofiice  was  difablcd  from 
fitting  in  Parliament.  By  the  12th  and  13th  of 
William  the  Third,  cap.  2.  called  the  a5l  6f  fcttU- 
menty  it  was  provided,  that  after  the  limitation  of 
the  Crown  to  the  Iloufe  of  Brunfwick  fhould  take 
effecfl,  no  perfon  who  fhould  hold  an  ofiice  or  place 
of  profit  under  the  King,  or  fhould  receive  a  pcn- 
fion  from  the  Crown,  fliould  be  capable  of  ferving 
as  a  memlxT  of  the  I  louf'e  of  Commons  ( i ).  Tiiis 
provilion  was  foon  dil'covercd  to  be  too  rigid.  It 
was  [Krceived,  that  fuch  a  general  dilqualification 
of  all  ofhcers  appointed  by  the  Crown,  would  be  [4?^] 
attended  with  the  utmofl  inconvenience,  by  ex- 
cluding from  the  legiflativc  Ixxly,  thofc  men,  who, 
from  their  abilities  and  experience,  were  bell  fitteil 
for  giving  information  to  the  I  loufe,  relating  to 
the  dificrcnt  branches  of  the  public  bufinefs.     Ac- 

cordingly, 
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cordlngly,  in  the  4th  year  of  Queen  Anne,  a  mvT 
av5t  of  fettlement  took  its  rife  in  the  Houfe  of 
Lords,  in  which  was  inferted  a  general  repeal  of 
tlie  difqualifying  claufe  in  the  former.     The  Com- 
mons, unwilling  to  agree  to  this  general  repeal, 
propofed,  when  the  bill  was  fent  down  to  them, 
that  particular  offices  fliould  be  excepted^  and  the 
difqualification  remain  as  to  all  others.     A  con- 
ference enfued   between  the   two   Houfes,   and  a 
middle  courfe  was  fuggefted  by  the  Lords,   and 
adopted  ;  viz.  that  all  new  offices,  and  certain  old 
ones,  to  be  fpecihed  in  the  ad,  fliould  difqualify; 
and  that  all  the  other  offices  then  exifting  fliould 
be  tenable  with  a  feat  in  Parliament. 
•  ^^^^  ^^  accordingly  pafl:;;d  (i),  and  the 'difqua- 
143^ J     hfying  claufe  was  penned  in  the  very  fame  terms 
with  that  of  the  fubfequcnt  fliatute  of  the  6th  of 
Queen  Anne,  cap.  7. 

The  reafons  of  the  Lords  for  not  agreeing  to  the 
amendment  propofed  by  the  Commons,  and  for 
propofing  the  plan  which  was  adopted,  are  to  be 
iound  in  the  xvth  vol.  of  the  journals,  and  are  to 
be  confidered  as  a  parliamentary  explanation   of 
the  meaning  of  both  the  ads.     The  6th  reafon  is 
as  follows,  "  The  amendment  made  by  the  Lords> 
fecures  the  kingdom  againfl:  future  excefles,  in 
multiplying  offices   (not  necejfary  for  the  interefl: 
ot   the  government)  upon   any  indireEl  account^ 
by  difabHng  all  who  fliall  hereafter  come  into 
any  new  created  or  creded  offices  from   being 
(i)  4  Anne,  cap.  8. 

''  eleded, 
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"  elcdcd,  or  from  fitting  or  voting  as  members  of 
**  the  lloufe  of  Commons  ( I )."  From  this  it  is 
very  clear  that  the  objecl  was  to  exclude,  not  of- 
fices created  by  Parliament,  which  would  not  be 
l)rcfumcd  tapable  of  inJireB  pttrpofes  in  fuch  cre- 
ation, but  offices  which  the  Crown  might  create 
without  nccclVity,  and  with  tlie  difguifcd  intention  [437] 
of  extending  its  influence.  The  (latute  of  the  4th 
(^f  Queen  Anne,  having  been  made  before  the 
union,  did  not  extend  to  Scotland,  and,  therefore, 
in  the  firfl  Parliament  of  Great  Britain,  a  claufc 
was  infertcd  in  the  (latute  of  the  6th  year  of  that 
reign,  cap.  7.  in  the  fame  words  with  the  former, 
clearly  for  no  other  purpofc  but  to  carry  the  pro- 
vifion  of  the  former  to  the  other  part  of  the  united 
kingdom.  It  cannot,  therefore,  affc(ft  an  office, 
which,  fo  far  from  being  created  by  the  Crown  for 
any  indirc(tl  purpofe,  was  eftabliflied  by  Parlia- 
ment, in  conlecjucnce  of  a  folemn  treaty  between 
the  two  kingdoms. 

In  1730,  in  confequence  of  an  addrefs  to  the 
King,  Mr.  Frecker,  of  the  trcafury,  delivered  into 
the  Uoufc  a  lift  of  all  the  offices  under  the  Crown, 
which  had  been  ereded  (ince  the  25th  of  October, 
1705.  The  obje(^  of  the  application  to  the  King 
for  this  lift,  was  to  alccrtain  what  pcrfons  were 
difqualirtcd  from  fitting  in  Parliament  (2).  That  [438] 
lift  conlifts  of  hvc  folio  pages,  but  it  contains  only 

(1)  Journ.il,  II  Feb.  170 J,         (j)   i6    Feb.   i;^^^  Joorn. 
vol.  XV.  p.  J 40.  vol.  xxt.  p.  44I. 

Vol.  II.  A  a  offices 
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offices  created  b)''  the  Crown  -,  and  at.  the  end  of 
it,  there  are  thefe  word:,  "  Ail  the  offices  or  em- 
*'•'  ployaients  under  the  Crown  in  Scotland,  were 
*•  fettled  and  eitabiiilied  hi  confequence  of  the 
*'  union  of  the  two  kingdoms,  which  took  place 
"  the  ifb  of  Mviy,  1707,  and  it  is  humbly  appre- 
*'  hended  they  were  not  defigned  to  be  included  in 
"  this  account  (1)." 

This  fliows,  that  at  that  time,  when  the  fubjeft 
of  dilqualifying  offices  was  fo  much  agitated,  it  was 
tmderfhood  that  thofe  created  in  confequence  of 
the  treaty  of  union,  were  not  of  that  fort.  If  the 
Houfe  had  not  thought  fo,  they  would  have  defired 
that  fuch  offices  iliould  be  added  to  the  lift. 

What  has  been  hitherto  faid,  would  apply  to 
the  office  of  the  clerk  of  the  Pipe,  if  it  clearly  were 
a  new  office,  fince  1705.  But  that  is  not  the  cafe. 
[439]  'I'i^G  court  of  Exchequer  had  always  two  provinces  i 
That  of  m.anaging  the  revenue  accounts,  and  that 
of  judging  revenue  caufes.  This  appears  from  a 
number  of  Scoich  acts  of  Parliament,  ift  Pari,  of 
Car.  I.  cap.  18.  (which  refer  to  one  of  James  the 
Firft  of  Scotland,  on  the  fame  fubjedb)  ift  Park 
of  Car.  II.  cap,  59.  2d  Pari.  Car.  II.  cap.  12.  ;^d 
ieC.  of  2d  Pari.  Car.  II.  cap,  16.  The  court, 
therefore,  eflablifhed  after  the  union,  was  in  fub- 
fiance  the  fame  with  the  former.  In  a  manufcript 
treatife,  afcribed  to  Baron  Scrope,  and  written  in 
the  reign  of  George  the  Second,  the  bufmefs  of  the 

O)  Journ.  vol.  xxl.  p.  525,  3  April,  1750. 
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court  is  faid  to  have  been  the  fame  for  300  years 
back.  It  had  the  fame  general  funftions;  but,  as 
the  EngHlh  Jaw  relating  to  the  cuftoms  and  excifc 
was  extended  to  Scotland,  fuch  alterations  wore 
ncceflap/,  as  might  enable  it  to  tr}'  and  determine 
queflions  arifing  on  thofe  fubjeds,  according  to 
the  law  of  England.  The  Englifli  names  were 
adopted  both  for  the  judges  and  officers  of  the 
court,  and  it  was  found  expedient  to  have  Englifh 
gentlemen,  convcrfant  in  that  law,  appointed  to  [440] 
fome  of  the  offices.  Accordingly,  two  Fnglifh 
gentlemen  were  joined  with  the  two  clerks  of  the 
Exchequer,  and  for  that  purpofc  new  joint  com- 
miffions  were  neccflary. 

The  court  of  Exchequer  ought  to  be  confidercd 
as  one  great  ancient  office,  new  modelled,  after  the 
union,  and  confifling  of  a  number  of  members, 
who,  after  that  sera,  received  new  names,  and  new 
powers.  Is  it  then  contended,  that  new  powers 
bcflowed  upon  an  old  office,  work  a  difqualifica- 
tion?  Would  the  Lord  High  Treafurer  of  Eng- 
land, if  a  commoner,  be  difqualificd  from  fitting 
in  Parliament,  bccaufe,  fincc  1705,  to  the  former 
functions  of  his  office,  are  added  thofe  of  a  mem- 
ber of  the  court  of  Exchequer  in  Scotland  ? 

A  fuperadded  falar)',  according  to  the  fpirit  of 
the  (latute  of  Queen  Anne,  might,  with  more 
rcafon,  be  fuppofed  to  iiavc  that  cflTcdl  on  an  old 
office.  But  that  this  is  not  fo,  was  determined  by 
the  Houfe,  in  the  cafe  of  Mr.  Corbctt,  returned 
for  the  borough  of  Saltalh,  in  1739. 

A  a  a  "The 
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"  The  2oth  February,  ijl-l,  a  motion  being 
^'  made,  and  the  qucfhion  put,  tl  at  Mr.  Speaker 
*'  do  iliue  his  warrant  to  the  clerk  of  the  crown, 
"  to  make  out  a  new  writ  for  a  burgefs,  to  ferve 
"  in  this  prefent  Parliament,  for  the  borough  of 
*^  Saltafli,  in  the  county  of  Cornwall,  in  the  room 
*^  of  Thomas  Corbett,  Efq.  who  hath  accepted  of 
"  a  falary  of  200 1.  per  annum,  by  his  Majefly's 
"  royal  fign  manual,  dated  the  14th  of  Augufl, 
"  1739,  as  fecretary  to  the  court  of  aiTiftants,  for 
"  relief  of  poor  widows  of  commiffion  and  warrant 
"  officers  of  the  royal  navy,  eftabliflied  by  virtue 
'*  of  a  commiffion,  under  the  great  feal,  bearing 
"  date  the  30th  of  Auguft^  ^732-" 

It  pafTed  in  the  negative,  on  a  divifion,   223  to- 

132  (0. 

Great  ftrefs  is  laid  upon  the  difference  in  the 
appointment  to  the  clerkn:)ips  in  the  Exchequer 
before  and  fince  the  union.  But,  in  the  firft  place^ 
[442J  it  is  not  clear  but  that  the  King  might,  when  he 
chofc,  appoint  to  tiiofe  offices  before  the  union. 
We  learn  from  Lord  Fountainhall,  that  in  the 
commiffion  of  Lord  High  Treafurer  of  Scotland, 
granted  to  the  Duke  of  Queenfoerry  in  1682,  the 
power  of  appointing  the  clerks  in  the  Exchequer 
was  given  to  him.  And  the  fame  author  adds, 
that  formerly  the  King  ufed  to  appoint  them  (2). 
In  the  fccond  place,  an  old  office,  by  coming  to 

(i)   Journ.  vol.  xxiil.   p.  473.   col.  I,  2. 
(2)    Vol.  i.  p.  106. 

be 
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be  in  tlic  appointment  of  the  Crown,  doc?  not,  on 
that  account,  incapacitate  from  b'.ing  chofcn  and 
fitting  in  Parliament.  Before  the  rebellion  in 
1745,  the  office  of  high  (herifT  in  Scotland  was 
hereditary',  and  every  high  (hcriff  appointed  his 
own  deputy.  Sjon  after  that  cpjch,  by  a  (latutc 
of  the  20th  of  George  the  Second,  cap.  43.  the 
hereditary  fhcrifidoms  were  abolifhcd,  and  the  ap- 
pointment both  of  high  fheritfs  and  of  (heriffi  de- 
pute veiled  in  the  Crown  (B).  The  judicial  au- 
thority, formerl-y  cxercifed  by  the  high  Ihcriffs,  was 
given  to  the  deputes.  Yet  the  legiflature  did  not  [443] 
ihink  that  cither  their  new  powers,  or  the  circum- 
ilance  of  tlicir  being  now  ap[)ointed  by  the  Crown, 
brought  them  wiiiiin  the  meaning  of  the  ftatute  of 
the  6ih  of  Queen  Anne.  When  it  was  found  ex- 
pedient to  render  them  incapable  of  fen'ing  in 
Parliament,  an  cxprcfs  provifion  in  a  fubfcqucnt 
flatute  was  necclfary  for  that  purpofe  (1). 

After  what  has  been  faid,  it  will  not  be  thought 
fieccHary  to  afcertain  with  accuracy,  what  the  func^ 
tions  of  any  of  the  clerks  in  the  Court  of  E.xchc- 
qucr  before  the  union  are,  which  are  now  excrcifcd 
by  the  clerk  of  the  Pipe.  At  this  dirtance  of  time 
it  is  very  difficult  to  trace  all  the  duties,  peculiar 
to  the  diff^'rent  clerks  under  the  old  cftablilhment. 
The  relpodlive  accounts  in  each  ditfercnt  dqiart- 
nient  I'ecm  to  have  been  enrolled  only  in  that  dc- 
•purtment.     The  clerk  ut  r!u-  Pinc\  wh«^  now  t^irolK 

(1)  II  Gea  II.  cap.  19.  ^  11. 

A  a  3  all  <^ 
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all  the  accounts  after  the  two  remembrancers,  and 
is  thereby  a  check  upon  them,  does,  in  that  refped", 
the  duty  of  all  *  the  former  clerks.  From  the  re- 
femblance  of  the  names  of  diftator  of  the  rolls,  and 
ingroJJatoY  magni  roiuH,  It  is  probable,  if  the  nature 
of  the  duties  of  tlie  dictator  of  the  rolls  were  better 
known,  that  we  (liould  find  that  they  correfpond 
with  thofe  of  the  clerk  of  the  Pipe. 

If  the  law  on  the  prefent  queftion  were  doubt- 
ful, ufage,  the  befL  interpreter  of  doubtful  laws,  is 
flrongly  in  favour  of  the  fitting  member.  From 
the  6th  of  Queen  Anne,  down  to  the  prefent  time, 
both  clerks  of  the  Pipe  and  reniembraricers  of  the 
Exchequer  (and  if  the  former  had  been  within  the 
meaning  of  the  ftatute,  the  latter  muft  have  been 
fo  likewife),  have  been  returned,  and  have  fat  in 
Parliament.  William  Stuart,  the  firft  King's  re- 
membrancer, w^as  elected  and  returned  in  1 7 13  for 
the  diftrift  of  Invernefs,  Nairn,  Forres,  and  Fort- 
rofe,  and  fliyled  in  the  return,  William  Stuart,  re- 
m.cmbrancer  of  the  Exchequer.  In  i  747  Andrew^ 
Fletcher,  junior,  of  Saitown,  then  clerk  of  the 
Pipe,  was  eleded  and  returned  for  the  diflri(5t 
which  is  the  fubjedt  of  the  prefent  contefl.  In 
[445]  ^7543  John  Stuart,  of  Caftle  Stuart,  who  had  fuc- 
ceeded  Fletcher  in  the  office  of  clerk  of  the  Pipe^ 
was  re-ele<5ted  for  the  place  which  he  reprefented 
when  he  accepted  of  the  office.  In  the  return  he 
alfo  was  particularly  dcfcribed  as  clerk  of  the  Pipe. 
(i:^  The  returns  in  the  inftances  juft  flated  were 
given  in  evidence.) 

^  In 


NORTH    B  V.  R  W  I  C  K,  kc.  445 

In  1769  there  was  a  contcfl  tor  this  very  diftrict 
of  boroughs  between  Mr.  Warremlcr,  King's  Re- 
membrancer, aiu.1  Mr.  O^ilvic-  The  f  )rmcr  was 
ret urneclj  and  »i  [)ctition  was  prcfentcd  again (t  him, 
hut  there  was  no  objc(5lion  taken  to  his  eligibility, 
altliough  one  of  the  connlel  for  the  prefent  pcti- 
itioner  wis  one  of  the  delegates  w'no  on  that  occa- 
^on  had  voted  for  OgiJvie.  The  dotflrine  which 
Jhc  now  main-tains  is  fuch  a  novelty,  as  never  to 
have  been  heard  of  in  Scotlmd  fix  years  ago. 

If  any  members  of  the  court  of  Exchequer  in 
iijotland,  under  the  new  eft.iblifhmcnt,  were  dif- 
qualified  by  the  6^h  of  Queen  Anne,  the  Barons 
Jliemfclvcs  mui\  hare  been  fo-  But,  before  the 
ftatutc  of  the  7th  ot  George  the  Seroad,  cap.  16.  [446] 
hy  whidi  tliey  and  the  Lords  of  Scfllon  were  eic- 
j)refsly  difqualified,  there  ajc  two  indances  of  their 
fitting  in  Parliament  ;  thofe  of  Baron  Scropc  and 
Baron  Miller-  In  1727,  the  latter  had  been  a 
camlidate  for^lic  borough  of  Peter'^ficld,  together 
with  Mr.  Taylor,  who  was  returned.  Baron  Miller 
])Ctitioned  the  Iloute.  The  Committee  of  elec- 
tions, the  petition  having  been  referred  to  them, 
reported  in  favour  of  'lay lor,  though  not  on  the 
ground  of  Miller's  fup]K)red  incapacity. — It  would 
Teem  that  that  point  was  not  flartetl  in  the  Com- 
jTiittee.  Hut  the  H^ufe  dilagrced  from  tlic  refo- 
Jution  of  the  Committer^  When  a  motion  was 
maxle,  and  the  quellion  j>ropofed,  that  Miller  w.as 
duly  elcL^led,  the  19th  article  of  the  treaty  of 
union,  and  the  23th  le^*  of  ih**  ^Mi  t4*  Queen 

4^4  Anncj 
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Anne,  were  read,  fo  that  then  his  eliglbiliry  was 
queftioned  ;  yet  it  was  refolved,  9  May,  1727,  that 
he  was  duly  eleded  (i). 

[447]  Counsel /(?r  the  Petitioner^  in  reply. 

The  flatutes  of  the  12th  and  13th  of  William 
the  Third,  and  of  txhe  4th  of  Queen  Anne,  have 
nothing  to  do  with  the  prelent  queflion.  As  to 
what  paffed  in  the  two  Houfes  on  occafion  of  the 
latter,  that  could  have  been  of  no  weight,  if  the 
quefhion  had  arifen  on  that  very  fhatute,  lince,  in 
conflruing  laws,  a  court  of  iuflice  mufl;  not  be 
led  from  the  phin  meaning  of  the  words,  by  what 
they  may  guefs  concerning  the  hiflory,  of  the 
law. 

According  to  the  dodrine  of  the  counfel  for  the 
fitting  member,  the  fcatute  of  the  6th  of  Queen 
Anne  is  to  be  confirued  as  if  after  the  words 
"  created  or  ereded,"  there  had  followed  thefe 
words,  "  by  the  royal  authority y  But  no  fuch  re- 
fhridive  conftrudion  is  authorized  by  any  thing  in 
the  ftatute,  or  by  any  decifion  of  the  Houfe  upon 
it.  In  the  lift  delivered  into  the  Houfe,  in  1730, 
there  are  offices  created  by  Parliament ;  for  in^ 
{lance,  the  office  of  the  commiffioners  for  hackney 
coaches.  Mr.  Frecker's  opinion  of  the  meaning  of 
[448]  the  orders  given  to  him,  can  furely  be  of  no  con- 
fequence  in  tlie  interpretation  of  an  adt  of  Parlia- 
ment.    The  objed  of  the  ftatute  was  to  prevent 

(i)  Journ,  vol.  xx,  p.  861.  col.  2. 
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the  Influence  of  the  Crown.  That  influence  is 
equally  great  over  a  pcrfun  holding  an  office  in  the 
gilt  ot  the  Crown,  whether  his  office  was  originally 
created  by  the  royal  prerogative  or  by  a(fl  of  Par- 
liament. 

The  circu:n(lance  related  by  Lord  Fountainiiall 
concerning  the  Duke  of  Queenfberry*s  commif- 
fion,  only  proves  that  the  Crown,  on  that  occafion, 
had  encroached  on  the  rights  of  the  fubjetfl.  His 
book  furnilhcs  manv  inllances  of  the  fame  fort  in 
thole  times.  As  to  the  cafe  of  the  Iherifl'>  depute, 
t heir's  cannot  be  conlKlered  as  a  new  oilice  ;  for  the 
King,  by  the  flatute  of  the  2oih  of  George  the  Se- 
cond, had  all  the  powers  of  the  hereditary  rhcriffs 
Veiled  in  him,  and  therefore,  of  courfe,  came  to 
name  the  deputies,  as  being  as  it  were  high  HierifT 
in  every  county  in  the  kingdom. 

The  cafe  of  Mr.  Corbet t  has  no  analogy  to  the 
prefent. 

The  cafe  of  Baron  Scrope  can  prove  nothing,  as  [449] 
it  paflld ///^  yjy^wr/o.  That  of  Baron  Miller  hap- 
pened in  fadious  times.  The  dilqualifying  claufc 
in  the  flatute  of  the  7th  of  George  the  Second  was 
probably  inlerted,  as  far  as  regards  the  Barons  of 
the  E.Kchoquer,  to  dccime  the  law,  and  prevent 
\\\Q  cafe  of  Miller  from  being  confidcred  as  a  pre- 
cedent. 

As  to  the  ufiigc,  tiie  whole  amount  of  the  evi- 
dence concerning  the  office  now  in  queftion  is,  that 
two  pcrfons  holding  it  have  fat  in  Parliament,  to 
whom  there  docs  not  appear  to  have  been  any  op- 

pofition. 
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portion.  Thefe,  therefore,  are  alfo  cafes  which 
palled  Juh  ftkniio.  It  cannot  be  contende<^,  that 
two  inftances  of  oiTcnders  agairil  a  ilatute,  who 
efcaped  with  impunity,  are  fufficient  to  repeal  that 
(latute.  The  defcription  of  thoie  two  perfons  as 
clerks  of  the  Pipe,  in  the  returns,  at  a  time  when 
there  was  no  contcfl:,  has  very  much  the  appearance 
of  an  attempt  to  create  a  precedent  againfh  the 
obvious  meaning  of  the  ftatute. 
[4J0]  The  counfel  for  the  fitting  member  have  not 
been  able  to  trace  any  fimilarity  between  the  oflicc 
of  dictator  of  the  rolls  and  that  of  clerk  of  the  Pipe, 
although  they  v/ilh  the  Committee  to  confider 
them  as  one  and  the  fame.  The  magniis  rotuhis^ 
whence  the  clerk  of  the  Pipe  derives  a  name  in 
which  they  find  fome  refemblance  to  that  of  dic^ 
tator  of  the  rolls ^  certainly  did  not  exifl  in  Scotland 
before  the  union.  The  thing  and  the  name  both 
were  taken  from  the  court  of  Exchequer  in  Eng- 
land, where  the  clerk  of  the  Pipe  is  alio  flyled  in- 
gToffator  magni  rcUuli. 

l^  They  denied  that  the  manufcript  referred  to 
by  the  counfel  for  the  fitting  member  was  written 
by  Baron  Scrope,  and  faid  that  it  is  of  no  autho- 
rity, and  is  never  quoted  in  the  court. 

The  Committee,  after  deliberation,  informed 
the  counfel  that  they  were  of  opinion, 

^*  That  the  Hon.  John  Maitland  was  eligible  to 
"  ferve  in  Parliament,  notwithflanding  his  being 
'^  in  poflcfiion  of  the  office  of  clerk  of  the  Pipe  ir^ 
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*'  the  Exchequer  of  Scotland,  at  the  lime  of  his 
••  cleaion." 

The  hid  queflion  being  decided  in  fa%'our  of  the 
fitting  member,  it  njw  became  necciiary  for  the 
coun!cl  on  the  part  (^f  the  petitioners  to  endeavour 
to  Ihow  that  he  had  not  the  majority  of  kgal 
votes. 

Of  the  (\vc  delegates  who  produced  commifTions 
at  the  eledion,  three  voted  for  the  fitting  mem- 
ber, and  only  two  for  Sir  Alexander  Gilmour. 
The  comnjillions  of  thofc  delci^ates,  whole  votes 
were  objccled  to,  were  authenticated  in  the  man- 
ner prefcribed  by  the  ftatute  of  16  Geo.  II.  cap.  1 1. 
J  30.  fo  that,  by  the  exprefi)  prov.fion  of  that  fta- 
tute, the  clerk  of  the  prefiding  borough,  who  is 
clerk  of  the  clecflion  meeting,  and  reluming  of- 
ficer, was  bound  to  receive  their  votef.  Various 
objccflions  were  made  at  the  eledion  to  the  dele- 
gates for  Haddington  and  Jedburgh.  On  the  fup- 
pofiiion  that  there  was  no  legal  delegate  for  Jed- 
burgh, the  right  of  prcfidcncy  devolved  on  Dun- 
bar, and,  on  that  ground,  the  delegate  for  Dunbar 
gave  his  cafting  vote  in  favour  of  Sir  Alexander  [452] 
Gilmour. 

If  the  delegates  for  Haddington  and  Jedburgh 
were  both  illegal,  Sir  Alexander  Gilmour  had  two 
legal  votes,  and  Mr.  Maitland  only  one.  If  only 
the  delegate  (or  Jedburgh  w:is  illegal,  the  voices 
were  two  and  two,  and  the  cafting  vole  of  the  de- 
legate who  in  luch  cafe  had  the  right  to  prclidc, 
Wiis  given   for  Sir  Alexander  Gilmour.     Sv>  that, 
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on  either  fuppofition,  he  would  be  entitled  to  be 
declared  duly  elci5lcd. 

By  the  9th  fedlion  of  tlie  flatute  of  the  2nd  of 
George  the  Second,  cap.  24.  it  is  enaded,  "  That 
^  the  faid  ftatute  fhall  be  openly  read  at  the  an- 
*^  nual  ele(5lion  of  niagiftrates  and  town  counfellors 
**  for  every  borough  within  that  part  of  Great 
"  Britain,  called  Scotland/' 

This  provifion  was  not  complied  with  at  the  laft 
annual  eledion  of  niagiftrates  and  counfellors, 
either  at  Haddington  or  Jedburgh. 

The  counfei  for  the  petitioners  argued,  That  this 
[453]  omifiion  rendered  the  eledion  of  the  niagiftrates, 
and  confequently  their  ele(9:ion  of  delegates,  void. 
That  as  no  particular  perfon  is  fixed  upon  by  the 
ftatute,  for  reading  it  at  fuch  annual  elections, 
who  might  be  indidable  if  he  negleded  that  part 
of  his  duty,  the  dlfobedience  of  the  pofitive  com- 
mand of  the  flatute  cannot  be  puniflied  in  any 
other  way,  but  by  fetting  afide  the  whole  proceed- 
ings at  the  elcd:ion  where  it  is  not  complied  with. 
That,  to  give  any  fubftantial  effed:  to  this  part  of 
the  law,  it  muft  be  underftood  that  fuch  was  the 
intention  of  the  legiflature. 

The  counfei  for  the  fitting  members  infifted. 

That  this  provifion  of  the  ftatute  was  only  di- 
re3ury^  and  they  proved  that  it  is  not  ufual  to 
comply  with  it  unlefs  fome  member  of  the  meeting 
defire  it,  which  was  not  done  either  at  Haddington 
or  Jedburgh. 
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t>  The  counfcl  for  the  petitioners,  in  their  re- 
ply, fccmcd  to  abandon  this  poiiu. 

No  other  objcdlion  was  macic  to  the  delegate  for 
Haddington. 

The  lad  elccflion  of  magiflratcs  and  counfcllors     [454] 
for    Jcdburgli,    was    objected    to   on    two   other 
grounds. — Bribery;  and  a  departure  from  the  /*// 
of  the  borough. 

The  counlel  for  the  fitting  member  contended, 
that  the  Committee  were  not  competent  to  go  into 
thofe  quelliuns.  This  was  a  fort  of  plea  to  tlie 
juriididion.     The  y  argued  as  follows  : 

Before  the  union^  the  Parliament  of  Scotland 
liad  never  made  any  provihon,  concerning  cjuef- 
tions  arifing  on  the  election  of  the  magillrates  and 
counlel lors  of  the  royal  boroughs,  but  left  any 
contell  which  happened  on  thai  fubjcct,  to  the 
convention  of  boroughs,  or  the  ordinary  courfc  of 
common  law. 

The  firft  Britilh  fl.itute,  where  the  elccftion  of 
thofe  magillrates  and  counfcllors  is  mentioned,  is 
that  of  the  7th  of  Geo.  II.  cap.  i5.  By  the  7th 
fedion  of  that  ft.itulc,  **  It  is  declared  and  cnadcd 
**  to  be  lawful  for  any  magiflrate  or  counlellor  of 
**  a  borougii,  who  apprehends  any  wrong  was  done 
**  at  any  annual  cledion,  to  bring  his  adkion  be-  d 

**  fore  the  court  of  felTion  in  Scotland,  for  rrc^ify-    [455] 
**  ing  fuch  al^ufe,  or  for  making  void  tlic  whole 
"  eicc\ion  (if  illegal)  on/y  within  the  (pace  of  eight 
*'  weeks  after  fuch  election  is  over." 

By  the  16th  of  George  the  Second,  cap.  1 1.  fed. 
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C4.  the  right  of  complaming  was  extended  to  the 
conftitucnt  members  of  any  meeting  for,  or  pre- 
vious to,  any  eledion  of  magiftratcs  or  counfellors; 
and  the  limitation  in  point  of  time  was  made  two 
kalendar  months  inflead  of  eight  weeks. 

The  prefent  petitioners  are  not  within  the  de- 
fcription  of  the  perfons  entitled  to  complain  under 
either  of  the  two  fhatutes.  They  could  not  there- 
fore have  complained  to  the  court  of  feffion,  whofe 
jurifdi(5lion  is  unqueilionable,  and  lurely  their 
complaint  is  not  competent  before  this  Committee, 
which  at  mod  can  only  have  a  concurrent  and  co- 
extenfive  jurifdidion  with  that  court. 

If,  in  any  cafe,  fuch  a  complaint  can  be  heard, 
by  a  Committee  of  the  Houfe  of  Commons,  it  can 
only    be   where   application    has    been   previoully 
made  to  the  court  of  feffion,  within  the  time  limited 
[4^6]     by  the  ad  of  Parliament ;  and  that  has  not  been 
done  in  the  prefent  inftance  (1).     (^*  It  appeared 
that  a  complaint  had  been  lodged  with   the   court 
of  feOion,  within  the  two  months,  on  the  ground 
of  the  ftatute  of  2  Geo.  II.  cap.  24.  not   having 
been  read  j  but  there  was  no  mention  in  that  com- 
plaint of  the  fuppofed  departure  from  the  fett  of 
the  borough,  and  the  complainant  had  not   pro- 
ceeded in  the  caufe,  nor  ferved  any  warrant  on  the 
magiftrates). 

(i)   Ste  the  cafe  of  Clackmannan^ ///r^;  p.  362,  363. 
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CoUNSF.L  for  the  P<:titwncrs. 

It  appears  by  the  ftatutcs  v.hich  have  been  cited 
by  the  counlcl  on  the  other  fide,  that  neither  a 
candidate,  nor  any  member  ot  another  borough  in 
the  fame  di(lri(fl,  can  complain  of  the  undue  elec- 
tion of  magiflratcs  and  coimfellors  for  a  borough  in 
Scotland,  to  the  court  of  fcfiiion.  Yet,  furely, 
tills  is  a  matter  in  which  they  arc  deeply  intcrcftcd, 
as  it  may  materially  affcifl  the  choice  of  the  repre- 
Icntativc  in  Parliament.  \\'hercvcr  there  may  be 
an  injury,  the  law  will  always  provide  a  remedy;  [4^7] 
and  if  the  prcfcnt  petitioners  have  rcafon  to  think, 
that  they  have  bev*n  injured  in  a  calc  where  they 
cannot  receive  redrefs  in  any  other  tribunal,  thiii 
Committee  is  on  that  account  more  particularly 
bound  to  hear  their  complaint.  The  dire^  quei- 
tion  which  is  now  propofed  for  the  decifion  of  the 
Committee  is,  whether  the  delegate  for  Jedburgh 
was  legally  chofen,  and  they  are  the  only  court 
competent  to  that  qucflion.  But  if  the  legality  of 
the  choice  of  the  annual  magiflratcs  comes  to  be 
controverted,  fo  as  that  mull  be  determined  before 
the  legality  of  the  choice  of  a  delegate  can  be  de- 
cided, thtfrc  cannot  be  a  doubt  of  the  right  of  the 
Committee  to  decide  that  preliminary  [)oint.  it 
is  an  incontrovertible  maxirrv,  that  wherever  a  court 
has  a  right  to  ilecide  on  any  point,  that  court  may 
lirtl  enquire  into,  and  determine  fuch  preliminary 
qucftions  as  arc  ncceUary  to  the  ultimate  deter- 
mination. 

Ir 
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If  a  previous  complaint  to  the  court  of  fefHon 
were  necefTary  (which  it  certainly  is  not),  fuch  a 
complaint  has  been  made  ;  and  it  furely  was  not 
necefTary,  in  that  *  complaint,  to  enter  into  all  the 
objedions  to  which  the  eledlion  of  the  magiflrates 
was  liable.  No  advantage  can  be  taken  of 
the  complainant's  not  having  proceeded  in  that 
caufe,  and  not  having  ferved  the  parties  complained 
of  with  a  warrant,  fince  the  time  allowed  by  the 
law  of  Scotland  for  that  purpofe  is  not  yet 
elapfed. 

The  Committee  determined  Immediately  (with- 
out clearing  the  court),  that  the  counfcl  for  the 
petitioner  ihould  proceed. 

The  eledion  of  magifcrates  for  the  borough  of 
Jedburgh  had  been  fet  afide  by  the  court  of  fefiion, 
in  1767,  on  the  ground  of  bribery;  fo  that  the 
corporation  was  in  a  manner  diflblved  ;  and  It  con- 
tinued in  that  ftate  till  July,  1774,  when  it  was 
revived  by  a  poll-ele6lion.  The  firft  annual  elec- 
tion, after  this  revival  of  the  borough,  was  that 
now  complained  of. 

The  counlel  for  the  petitioners  Hated,  that  the 
lafl  election  of  magiftrates  was  produced  by  the 
influence  of  the  fame  bribery  and  corruption  which 
had  occafioned  the  former  judgment  of  redudion, 
and  they  were  going  to  produce  evidence  of  that 
[459]  t)ribery,  but  the  Committee  refolved  not  to  hear 
any  evidence  of  briberyj  unlefs  what  could  be 
fhewn  to  have  taken  place,  with  an  immediate 
defi^n  to  influence  the  elcdion  under  their  confi- 
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deration.  Upon  this  the  counfcl  for  the  petitioner 
abandoned  the  point  of  briber)',  and  the  only  qucf- 
tion  wiiicli  now  remained  to  be  argued  was, 

Whether,  at  the  laft  annual  election  of  magi- 
ftrates  and  town  counfellors  for  Jedburgh,  there 
had  been  luch  a  departure  from  the  ftt/  of  the  bo- 
rough as  was  fuHicient  to  vitiate  and  annul  the 
election  ? 

The  conftitution  of  a  royal  borough  in  Scotland, 
by  which  the  mode  of  electing  its  annual  magi- 
ilracy  is  regulated,  is  called  ihcjeft  of  the  borough. 
The  origin  of  thofe  fetts  is  not  known.  They  arc 
thought  to  be  derived  from  ancient  charters  which 
are  now  loft  -,  but  ulage,  in  the  progrefs  of  time, 
has  probably  occafioned  many  deviations  from  the 
l^rft  forms  prcli:ribed  by  the  charters. 

Alter  the  Union,  the  magi llrates  and  counfellors 
(who  formerly  eledled  the  repreicntativc  of  thoir 
borough  in  the  Scotch  Parliament)  came  to  be  the  [460] 
clecflors  of  the  delegate,  and  as  it  was  foon  forcfc*cn 
that  it  woukl  be  very  neccifary  to  afcertain  the 
mode  of  chooftng  the  magillrates  and  counfellors 
in  the  different  boroughs,  the  convention  of  bo- 
roughs, in  1709,  ordered  an  account  of  the  fetts 
of  each  borough  to  be  tranfmitted  to  them,  which 
was  accorilingly  done,  and  they  were  inicrted  in 
their  books.  The  fett  of  every  borough  is  like- 
wife  preferved  in  the  cori>orat ion-books  of  that 
borough. 

The  following  is  an  cxaft  copy  of  the  fett  of 
Jedburgh,  as  extrasfled  from  the  coq>oratioa-books 
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by  the  town-clerk,  and  produced  by  him  to  the 
Committee. 

Sett  of  tJie  Burgh  of  Jedburgh. 
"  The  way  and  manner  of  the  annual  eledion  of 
"  the  magiflrates  and  council  of  the  burgh  of  Jed- 
"  burgh  is  as  follows;  viz.  the  councel  confifts  of 
*'  twenty-five   perfons,    to   wit,    a  provoft,    four 
"  baillies,  dean  of  gild,   and   treafurer.      There 
"  being  eight   trades  who  choofe    their  deacons 
[461]    *'  yearly,  four  of  thefe  deacons  are  always  upon 
"  the  counfel,  the  conveener  being  always  one  of 
"  the  laid  four.     The  reft  of  the  councel  confifts 
"  for  the  mofl:  part  of  marchants  and  other  inha- 
"  bitants  of  feveral  employments  not  being  tradef- 
*'  men,  for  no  tradefmen  are  allowed  to  be  upon 
"  the  magiftracy  or  councel  except  the  four  coua- 
"  eel  deacons. 

''  The  election  is  ordinarily  upon  the  twenty- 
'^  fevcnth,  twenty-eight,  and  twenty-ninth  days 
"  of  September  yearly.  Some  days  before,  to  wit, 
^*  upon  the  twenty^third  and  twenty-fourth  of 
*'  the  faid  moneth  of  September,  the  provoft  con- 
"  veens  the  councel  for  taking  of  the  treafurer *s 
**  accompts  for  the  preceding  year,  and  for  electing 
'^  and  leeting  of  the  new  councel  and  deacons  of 
craft  for  the  year  to  come,  and  which,  with  the 
old  councel,  there  being  eleven  chofen,  out  of 
"  the  tivo  and  livcnty^  for  the  new  councel,  and 
"  eight  deacons  of  craft,  make  up  in  the  haili, 
^^  with  the  old  councel,    the  number  of  fourty 

"  perfonss 
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**  pcrfons,  which  elects  the  provoft^  four  baiilics, 
**  dean  of  gild,  and  ircafurcr  for  the  cnfuing  year. 
"  Thcfc  *  being  In  chofen  and  elc(flod,  the  eight 
"  deacons  are  removed  from  the  councel  table,  and 
*'  being  removed,  the  old  and  new  councel  clcds 
"  four  of  thcfe  to  be  ujx)n  the  councel  for  the  cn- 
^*  fuing  year.  Thereajnr  the  old  and  new  councel 
*'  is  all  removed,  except  the  magiflrats,  dean  of 
gild,  and  trealurcr,  who  puts  out  four  of  the  old 
councel,  and  takes  in  four  of  the  new  councel 
in  their  room.  Thereafter  the  eight  trades  con- 
"  veens,  and  choifes  one  of  the  four  councel  dea- 
**  cons  \Q  be  their  conveencr.  This  ib  a  true  fett 
**  of  the  burgh  of  Jedburgh,  cxtraAed  furth  of 
**  the  records  thercut  By 

Jn^Ainslie." 

It  appeared  from  the  witnefles  that,  by  thcufagc 
of  the  place,  the  manner  of  leeting  the  deacons  is 
this  : 

Tiie  eight  old  deacons  give  in  eight  lifts  or  lects, 
each  containing  the  names  ot  three  freemen  of  the 
rclpedtive  eight  companies  or  trades.  Theie  Icets 
being  approved  of  by  the  old  council,  are  returned 
ta  the  deacons,  who,  with  their  rcfpectivc  trades, 
clcdl  one  out  of  each,  to  be  the  deacon  of  that 
trade  for  the  year  enluing.  The  eleven  new  coun-  [463] 
fellors  arc  chofen  by  the  old  council  before  the 
leeting  of  the  deacons,  and  are  called  day  coun- 
cilors. 

^  The  words  "  out  of  the  two  ^ni  twenty ^^  in 
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the  fett,  are  luperfluous,  and  only  perplex  the 
fenfe.  The  meaning  of  them  is,  that  out  of  the 
twenty-two  counfcllors  w^hieh  make  part  of  the 
forty  (which  are  called  the  long  council),  there 
are  eleven  new  ones. 

The  material  evidence  on  this  part  of  the  cafe 
confided  of  the  minutes  of  the  laft  eledlion,  the 
corporation-books  of  Jedburgh,  and  the  parole 
teftimony  of  Mr.  Ainflie,  joint  town-clerk  of  Jed- 
burgh with  one  Fair,  and  of  Bailiie  Anderfon,  one 
of  the  magiflrates.  An  objedion  was  taken  to  the 
admifTibility  of  the  latter,  but  over-ruled. 

It  appeared,  that,  at  the  laft  election,  the  firfl 
meeting  was  on  the  28th  of  September,  and  the 
eledion  of  magiflrates  on  the  29th ;  but  that  the 
laft  ftep,  viz,  the  ftriking  off  the  four  old  coun- 
fcllors, and  choofmg  the  four  new  ones,  which  is 
[464]  called  ptrrghig  the  coiincil,  did  not  take  place  till 
the  9th  of  October,  which  was  after  the  precept 
for  the  eledion  of  a  delegate  had  been  received, 
and  the  day  before  the  cpuncil  met  for  appointing 
a  peremptory  day  for  choofmg  the  delegate.  The 
minutes  of  the  29th,  were  written  by  Ainflie,  and 
one  Bailiie  Brown  his  deputy.  But  the  account 
of  the  purging  the  counfel  was  written  by  the  other 
joint  clerk's  deputy  ;  and  this  was  carried  on  with- 
out a  new  date,  in  this  manner,  "  Thereafter,  &c." 
From  the  29th,  the  books  continued  in  the  hands 
of  Fair,  till  they  were  delivered  up  in  confequence 
pf  the  Speaker's  warrant. 

An  attempt  was  made  to  fhow  that  leaves  hacl 
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been  torn  both  out  of  the  original  minutes,  and 
the  book  into  which  they  arc  tranfcribcd,  with  a 
fraudulent  intention  with  regard  to  the  day  when 
the  purging  happened  ;  but  nothing  of  that  fort 
was  j)rovcd.  On  the  contrary,  the  entry  of  the 
purging  of  the  council  by  Fair's  deputy,  who  was 
in  the  intcrcft  of  the  fitting  member,  was  con- 
tinued on  the  very  fame  page  where  Ainflic  had  [4^5] 
finiihcd  the  account  of  what  was  done  on  the 
29th. 

It  was  alfo  riiown,  with  a  view  to  prove  fraud, 
that  in  the  draught  of  the  minutes  for  the  elcdion 
of  a  delegate,  the  name  of  Hogg  was  inlcrted  be* 
fore  the  eledion  began. 

Ainflie,  who  was  called  on  the  part  of  the  peti- 

tioners>  faid  ;  That  he  had  never  a<flcd  as  clerk  at 

any  annual  cledion  of  magiftrates  and  counfcllors, 

but  at  the  lall,  and  at  that  in  1767,  which  has  been 

mentioned  to  have  been  reduced  by  a  judgment  of 

the  court  of  feflion.     That  on  that  occafion,  the 

purging  of  the  council  had  taken  jilacc  fomc  days 

after  the  cledlion,  and  that  it  was  entered  in  the 

books  immediately  after  the  entry  of  the  clcdtion 

of  magifl rates,  in  the  fame  manner  as  was  done  on 

the  prefcnt  occafion,  without  any  particular  date. 

That  there  was  no  objedlion  taken  to  that  cledion 

on  the  ground  of  a  deviation  from  the  Ictt.     That 

fincc  the  lad  cledion,  although  it  had  been  much 

the  lubjcd  of  converlalion  at  Jedburgh,  he  iiad 

never  heard   a  fuggcftion    in   the   borough,    that 

the  purging  the  council  after  the  29tli  of  Sep- 

B  B  3  tcmbcr 
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tcmber   was  contrary   to  the   conflitution  of  the 
place. 

Baiilie  Anderfon,  who  was  called  by  the  counfel 
for  the  fitting  member  faid.  That  he  was  cholcn  a 
counfellor  in  17^1,  and  a  magiftrate  in  1752, 
That  he  had  often  afliiled  at  purging  the  council, 
and  never  knew  of  its  being  purged  the  fame  day 
with  the  eledion  of  the  magiftrates,  but  always 
fome  days  afterwards.  That  it  is  cuftomary  for 
the  magiftrates  to  go  to  church,  to  hold  a  court, 
and  to  do  feveral  corporate  a6ls  (which  he  fpeci- 
lied),  after  their  eleftion,  and  before  the  purging 
of  the  council.  Yet,  that  in  all  the  inftances 
within  his  knowledge,  the  entries  in  the  books  had 
been  as  on-  the  prefent  occafion,  without  any  fpe- 
cial  date  prefixed  to  the  account  of  the  purging 
the  council. 

It  appeared  from  the  infpeclion  of  the  books,  as 
far  back  as  they  go,  that  the  entries  purported,  that 
the  elections  had  been  begun  and  completed  be^ 
tween  the  29th  and  23d  of  September,  except  in 
[467]  the  year  1752,  when  the  new  ftyle  was  introduced. 
In  that  year,  the  firft  meeting  was  on  tke  4th,  and 

the  fecond  on  the  5th,  of  Odober.    « 

>■ 

Qon^^Y.h  for  the  Petitioners. 

The  fett  of  a  borough  in  Scotland,  as  contained 
in  the  convention  -books,  is  binding,  and  a  depar- 
ture from  it  vitiates  the  ele<5V.ion  j  in  the  fame  man- 
ner as  in  England,  before  the  ftatute  of  the  nth 
of  George  I.  cap.  4.  an  eledion  of  magiftrates  was 
2  not 
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not  good,  unlcfs  it  was  holdcn  on  the  day  prcfcribcd 
by  the  conllitulion  of  the  borough  (i). 

This  is  the  law  in  Scotland,  even  in  cafes  where 
there  was  no  fault  in  the  electors.  In  the  year 
1745,  the  rebels  being  in  podcfllon  of  Edinburgh, 
Aberdeen,  and  other  boroughs,  at  the  time  when 
the  annual  eledions,  by  the  conflitutions  of  thofc 
places,  lliould  have  taken  ])lacc,  they  could  not 
be  holden  at  tliat  time  ;  and  the  fituation  of  the 
boroughs  being  referred  to  Sir  Dudley  Ryder,  Lord 
Predongrange,  and  Mr.  Murray,  they  reported, 
that  they  were  ip/o  fail 0  reduced ^  and  could  only  [468] 
be  reilored  by  the  K.ing's  warrant. 

Counsel  Jyr  i/ic  ^iuiii^  isiLmncr. 

I'he  fetts,  as  tranfmitted  to  the  convention  in 
1709,  were  nothing  but  a  fort  of  hiftory  of  the 
ulual  mode  of  cledlion  in  the  different  boroughs, 
fuch  as  pradice  had  intrcnluccd,  and,  being  pro- 
duced merely  by  ufiige,  they  may  be  rc}Kaled  by 
fubfequent  u!  It  would  be  ftuinge  if  this  were 

not  fo,  in  a  cuuiury  where  a  continued  deviation 
for  a  length  of  time  can  rcpe;il  even  an  act  of  Par* 
liament. 

But,  in  the  prcfent  cafe,  Uie  terms  of  the  fett 
have  not  been  departed  from.  "  1  hereafter'*  docs 
not  neceHarily  mean  **  on  a  fubfeqttent  part  of  the 
"  fame  tJay;*  and  the  word  *'  orJinarih**  certainly 
is  not  lynonimous  to  "  always^ 


(O  Vidt  fmfrat  p.  41. 
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If  the  fenfe  of  the  word  "  thereafter'*''  is  doubt^ 
ful,  it  muft  be  explained  by  the  pradice  in  the 
borough,  and  it  has  been  proved  that  the  pra(5lice 
is  to  purge  the  Council  fome  days  after  the  eledlion 
of  the  map-ifiirates. 
[469]         On  the  29th  of  September  every  one  of  thofe 
were  in  the  council  who  were  to  continue  fo  during 
the  year,  and  made  part  of  the  40  who  compofe 
what  is  called  the  long  couhcil.     If  there  had  been 
no  purging  till  the  election  of  the  delegate,  all  the 
40  might  have  voted  at  that  election  (i).     The 
purging  is  not  confideredj  in  any  borough,  as  an 
elfential  part  of  the  election.     In  fome  boroughs^ 
weeks  intervene  between  the  ele6tion  of  magiftrates 
and  the  purging;     In  fome^  the  right  of  purging  is 
annexed   to  fome    eilate    iri    the   neighbourhoodi 
Can  it  be  fuppofed   that  the  negled:  of  the  pro- 
prietor  of  fuch  an  eftate  to  purge   the   council 
would  vitiate  the  whole  eledion,  and  diflblve  the 
corporation  ? 

The  cafes  which  happened  in  the  tirrie  of  the 
rebellion  do  not  apply.  In  thofe  cafes,  the  year 
was  elapfed,  and,  the  annual  magiftrates  being 
gone,  there  was  nobody  in  the  borough  entitled  to 
make  the  new  eledlion ;  but,  in  the  prefent  in- 
ftancc,  the  new  council  and  magiftrates  had  been 
[470]  eIe(!T:ed  within  the  year,  fo  that  there  were  perfons 
exifting  competent  to  purge  the  council. 

Suppofc  the  purging,  in  the  prefent  cafe^  to  have 

(i)  Sluarsf 

bcejji 
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been  void,  that  cunnot  affccl  the  clcftion  of  the 
magiftratcs,  for  th;U  was  completed  within  the 
time  fpccificd  in  the  fett.  The  utnjoft  the  court 
of  leflion  would  do,  in  fuch  a  cafe,  would  be  to 
make  a  j^artial  rcdudiion  of  the  counfcllors  ille* 
g;*lly  cliofen.  Thus,  in  the  cafe  of  Brechin,  which 
liapf^encd  lair  year,  the  e!c(ftion  of  five  deacons  was 
let  alkie  as  illegal,  bul  that  of  the  other  magillratcs 
continued  in  force. 

When  t!  e  fett  of  a  borough  has  been  departed 
from,  aihl  ti'e  election  complained  of  on  that 
ground,  the  court  of  feflion  has  refufcd  to  reduce 
the  cled:ion,  and  has  directed  the  compiaint  to  be 
changed  to  an  ad  ion  of  declarator,  by  which  the 
mode  j>refciibed  by  the  fett  might  be  declared  and 
rc^orctl  (1). 

V\  hat  is  contended  for,  on  the  part  of  the  peti- 
tioners, would  put  it  in  the  power  of  feven  perfons, 
who  in  this  borough  have  the  right  of  purging  the  [471] 
council,  to  avoid  the  clcdlion  of  all  the  other  mem- 
bers, and  thereby  reduce  the  borough,  by  agreeing 
among  themlelves  not  to  cxercife  their  right,  within 
the  time  beyond  which  it  is  faid  tliat  it  cannot  be 
legally  exerciled. 

It  tlie  eledion  of  all  the  magiftrates  and  coun- 
fellors  had  been  void,  yet,  while  they  were  Ji  fiiclo 
pollell'ed  ot  their  otliccs,  their  clcdion  of  a  dele- 
gate is  valid,  for,  by  the  law  of  Scotland,  the  ads 
of  a  mainftrate  are  2ood,  while  he  is  in  his  office, 

(I)  ^^r$i 

although 
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although  his  elecflion  may  afterwards  be  determined 
to  have  been  illegal,  llils  is  laid  down  in  MaC' 
dowal's  Inftitiites,  vol.  i.  p.  406.  It  was  fo  in  the 
civil  law,  on  which  the  Scotch  law  is  in  a  great 
meafure  fou tided  (C). 

The  couniel  for  the  petitioners,  in  reply,  ftill 
infilled.  That  the  fett  of  a  borough  is  fo  binding, 
that  the  departure  from  it,  in  any  circumftances, 
avoids  the  whole  election,  and  they  cited  the  cafe 
of  this  very  borough  of  Jedburgh  in  the  Houfe  of 
Lord?,  14  April,  1738,  to  prove  that  do<5lrine ; 
[472]  the  Marquis  of  Lothian  and  others,  appellants, 
againfh  John  tiafwell,  and  others,  refpondents  (1). 

They  denied  that  the  aifts  oi  de  fa^o  magifiirates, 
unlefs  they  be  merely  minifterial,  are  good,  which 
they  faid  the  election  of  a  delegate  is  not.  They 
faid,  that  the  word  "  ordinarilf  m  the  fett,  was 
ufed  in  the  fenfe  of  '*  mjlomarily^''  /.  e,  according 
to  the  cuilom  of  the  place, 

^  The  counfel  for  the  fitting  member  denied 
that  the  cafe  of  Jedburgh  in  1738  authorized  the 
inference  drawn  from  itj  or  that  it  could  apply  in 
any  refpedl  to  the  prefent  caufe. 

On  Monday,  the  8th  of  May,  the  Committee, 
by  their  Chairman,  informed  the  Houfe,  that  they 
had  determined, 

That  the  fitting  member  was  duly  elecled  (2). 

(i)  ^are  ?  (2)  Votes,  p.  640, 
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pAGE   396.  (A).      The  pcrfon  who  drew  thcfc- petitions       Not« 
fecms  not  to  have  been  aware  that  any  diftinclion  had       (A.> 
ever  been  taken,  between  offices  which  difiju.ihfy  from  fit- 
ting in  Pailiaminty  and  thofe  which  difqualify   from   being 
ele6Ud»     yidtfuprUy  Cafe  of  Milborne  Port,  vol.  i.  p.  143, 
Note  (HJ. 

P.  442  (B).  By  the  Hatutc  of  20  Geo:  II.  cap.  43.  all  Note 
(licriff  hips,  .nnd  ftewartrics,  of  diftri(£^s,  being  parts  only  of  C^) 
{hires  or  counties,  were  extingui(h».d,  and  their  jurirdiclions 
vcfted  in  the  court  of  fcfTion,  ^  I.  §  3.  All  oth«.r  ftierifF- 
fhips  and  (lewartrfcs,  not  cxtinguifljcd,  and  polRlIed  by 
fubjedls  in  inheritance  or  for  life,  were  relumed,  and  annexed 
to  the  Crown,  (^  4.  And  it  was  enacted  that  the  King 
(hould  not  grant  thofe  offices  to  any  per fon  for  a  longer  term 
than  a  year,  §  5.  All  high  fhcriHs  and  llewards  were  ren- 
dered incapable  of  a^fting  as  jud^a  within  their  (hires  or 
llewariries,  §  30.  By  this  means  ihofe  offices  became 
merely  nomiiul ;  and,  although  the  King  ftill  has  the  power 
of  graining  thmi  for  the  t.rm  of  a  yiar,  1  bJicvc,  Hnce  the 

ilatutc 


474  Notes  on  the  Cafe  of  North  Berwick,  &c. 

Note      ilatute  pafTed,  no  high  ftierifF  or  fteward  has  been  appointed 

^;^    in  Scotland.     The  King  is,  as  it  were,  high  fherifF  and 

ileward  of  each  fhire  and  ftewartry,  and  the  judicial  and 

minifterial  functions  are  performed  by  the  depute  and  fub- 

flitute. 

Note  P.  471    fC).     Macdowal,  in  the  paflage  referred  to, 

v^')  quotes  no  authority  but  Viner  and  Juftinian,  and  feems  only 
to  mean  tp  ftate  what  the  law  of  England  and  the  civil  law 
Jiold,  concerning  the  ads  of  officers  defailo. 
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